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I

Reply of the Applicant, Hupacasath First Nation

Introduction

1. In an effort to dismiss the Applicant's claims as being "without merit,"

Canada has tried to cast the Applicant's argument as being a general challenge to the

wisdom of the Executive's decision to ratify the CCFIPPA. Canada suggests that it

can identify the Applicant's "real concerns" and that these should be equated with

those raised by non-First Nations parties in Council of Canadians.! Canada's

argument demonstrates that it has failed to recognize and give regard to the unique

interests of First Nations such as the Applicant with respect to the CCFIPPA, and to

consider its specific constitutional obligation to engage in consultation with respect

to those interests in a manner consistent with the honour of the Crown.

2. The duty to consult is aimed at ensuring that Crown decision-making takes

into account the interests of aboriginal people who may have rights to land and

resources protected by s. 35 of the Constitution Act, 1982. The existence of the duty

does not depend on a demonstration that those rights have been breached, as is the

case in a Charter claim like that raised in Council of Canadians. Rather, the duty

arises when Crown action "may adversely affect" the ability of aboriginal people to

exercise or realize those rights. The duty is aimed at promoting reconciliation by

ensuring that aboriginal interests are recognized and respected when the Crown is

contemplating actions which may render those rights more vulnerable. A finding that

Canada has a duty to consult does not detract from its ability to make and implement

policy decisions about international investment treaties. It just means that Canada

must first engage in a process which ensures that it listens to and appropriately

responds to the concerns of the Applicant prior to assuming obligations which cannot

be terminated by any legislature or court for at least 30 years.

1 Council of Canadians v. Canada (Attorney General) (2006), 217 O.A.C. 316 (QL), affg Council of
Canadians v. Canada (Attorney General), [2005] O.J. No. 3422 (QL (ON sq, leave to appeal refd
[2007] S.C.C.A. NO.48 [Council of Canadians], Respondents' Book of Authorities ("R BOA")
Vol. II, Tabs 40,39 and 41
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Canada: The CCFIPPA Does Not Change any Laws or the Regulation of Land
and Resources in Canada

3. Canada's first argument, clearly aimed at equating the case at bar with

Council of Canadians, is that the ratification of the CCFIPPA cannot, "as a matter of

law," give to a duty to consult, because the ratification and operation of the

CCFIPPA "will not alter Canadian domestic law." Whether a proposed Crown action

will "alter existing laws" has never been part of the analysis regarding whether the

duty to consult arises. The question is whether the action, which can include the full

panoply of non-legislative Crown conduct, might adversely affect the exercise of or

protection for aboriginal rights or title, not whether the law has been changed. While

such an argument may well have been successful in Council of Canadians where an

alleged breach of the Charter was raised, it is no answer to the Applicant's claim that

a duty to consult is triggered.

4. Similarly, Canada repeatedly states that the CCFIPPA will not "determine"

the Applicant's s.35 rights under Canadian law? Again, that is not the question.

Nothing, short of constitutional amendment, can have the effect of changing the

constitutional protection given to Aboriginal Rights and Title. But in Haida3 the

Supreme Court of Canada held that where the Crown makes a decision that might

adversely affect the exercise of Aboriginal Rights, or the protection of the land and

resources which are the subject of Aboriginal Rights, consultation must take place.

5. Canada also argues that there can be no adverse effect on Aboriginal Rights'

because FIPPA "has no application to how resources are managed." The Applicant's

argument is not that the CCFIPPA applies to directly regulate the resources which

are the subject of its rights and title claims. Rather, we argue that Canada's

agreement to be bound by the CCFIPPA "may set the stage for further decisions that

will have a direct adverse impact on land and resources" by granting Chinese

investors enforceable rights which must be taken into account when any level of

2 See, for example, Respondent's Memorandum of Fact and Law, para. 101
3 Haida Nation v. British Columbia (Minister of Forests), 2004 see 73 [Haida], Applicant's Motion
Record ("AR") Vol. IV, pp. 1115-36
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government makes any kind of resource management decision.4 While the existing

domestic law has not been modified, Canada has taken on an obligation to only

develop the domestic law, or exercise its own authority under that law, in a manner

consistent with an entirely separate body of rules. That other body of rules, applied

by a new decision making body consisting of ad hoc arbitrators appointed by the

parties, will determine whether measures taken by all levels of government in

Canada amount to a breach of the obligations under the CCFIPPA, for which

compensation is payable. Governments at all levels will have to take that into

account when they are deciding what measures to enact or steps to take, including

steps to protect or accommodate asserted Aboriginal Rights and Title claims.

6. To support its argument, Canada relies on the fact that the arbitral tribunals

will have no means of actually preventing Canada from acting a manner inconsistent

with its obligations under the CCFIPPA. This is of no consequence. The Court

cannot proceed on the basis that Canada will disregard its international

commitments. Canada's ratification of the CCFIPPA must be seen as a promise to

act in accordance with the obligations it has assumed. In any event, Canada's

evidence is that it does take its international obligations into account when making

decisions about how to exercise its powers.5 This is to be expected. Canada cannot

on the one hand promise the international community that it will exercise its

governance powers in a certain way, and on the other hand say that there was no

obligation to consult on those commitme,nts because international tribunals have no

means of actually preventing Canada from enacting inconsistent laws.

7. At para. 136 of its Memorandum, Canada refers to the Applicant's argument

that claims under the CCFIPPA may "operate as a disincentive to the Crown to

provide reasonable accommodation of rights and title." Canada suggests that this is

entirely answered because "the duty to consult and, where appropriate, accommodate

will continue to operate between the Crown and First Nations, untouched." This

4 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, 2 S.C.R. 650 [Rio Tinto],
para. 45, AR Vol. IV, p.1388
5 Cross-Examination on Affidavit of Vernon John MacKay, conducted on April 3, 2013 ("MacKay
Cross"), Ex. I, AR Vol. II, pp. 482-483, 537
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ignores the fact that the assessment of what constitutes reasonable consultation and

accommodation entails a balancing of the various interests involved, with attention

to the particular factual context. Granting one group of resource investors new

enforceable rights with respect to their investments, backed up by a right to

compensation funded by Canadian tax payers, changes the equation. To suggest that

this will have no impact on what happens on the ground is simply not sustainable.

Canada: The Applicant's Claims are Entirely Speculative

8. Relying on the Supreme Court of Canada's dicta in Rio Tinto, the vast

majority of Canada's argument is aimed at seeking to persuade this Court that the

potential adverse effects on aboriginal rights and title are "too speculative" to give

rise to the duty to consult in this case. However, in seeking to do so, Canada has

significantly mischaracterized the Applicant's arguments, the law on the duty to

consult, and the evidence before the Court concerning the effects of the CCFIPPA.

9. The jurisprudence on what is or not "too speculative" is not particularly well

developed to date. In our submission, there are a few key factors which must be

considered in determining whether the potential for interference with aboriginal

rights is sufficient in this case to trigger the duty to consult.

10. First, contrary to the repeated suggestions by Canada, this case does not bring

into question the government's authority to determine that it is in Canada's best

interests to enter into the CCFIPPA. We do not ask this Court to second-guess the

investment trade policy which Canada intends to implement through the CCFIPPA,

or find that the treaty itself conflicts with any fundamental constitutional principle.

Rather, the only question before the Court is whether the federal government is

required to engage in a process of consultation prior to ratifying the treaty. The

question of what effects are "too speculative" must be assessed based on the

understanding that what is at stake is not the ability of Canada to assume the

obligations set out in the CCFIPPA, but only whether it will engage in some form of

consultation prior to doing so.
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11. In this regard, we note that Canada has entered into numerous agreements

with First Nations, protected by s.35 of the Constitution Act, 1982, which

specifically provide that Canada will engage in consultation prior to assuming new

international obligations. Canada cannot now assert that there is something in the

nature of international treaty making which insulates it from the requirements of the

duty to consult with First Nations.

12. Canada attempts to make much of the fact that there has never been any

request for consultation with respect to any other investment treaty. This may be

true, but it is entirely irrelevant. The concerns that the Applicant has with this FIPPA

arise because of the significant amount of Chinese investment in Canada. None of

the other FIPPAs involve a country with which Canada is in a capital importing

position. Most of the countries with whom Canada has concluded a FIPPA have

virtually no investment in Canada. The only agreement, other than this particular

FIPPA, that Canada has entered into involving an investor state arbitration

mechanism where there is significant foreign investment in Canada is NAFTA,

which was entered into in 1994. The duty to consult was not even recognized until

ten years later. Even if the novel nature of the claim was somehow relevant to the

analysis, the novelty would not be unexplained. This is the first time the issue could

have arisen.

13. A critical factor which must inform the assessment of whether the duty to

consult arises in this case is that once the CCFIPPA is ratified, it will be beyond the

power of any Canadian legislature or court for a period of at least 15 years, and its

protection for existing investments will extend for another 15 years after that. This is

different than most, if not all other kinds of government decisions which may give

rise to a duty to consult. While we agree that most of the provisions at issue here are

similar to those in NAFTA, there is one very significant difference between the

CCFIPPA and NAFTA, which Canada entirely fails to address. NAFTA has no

minimum term - it can be terminated at any time by either party with one year's

notice. No other FIPPA has as long a term as this one. In a very real sense, then, this
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is the last opportunity for Canada to engage in meaningful consultation with First

Nations on the CCFIPPA. It cannot be said that the claim is premature.

14. With those factors in mind, we now turn to Canada's specific arguments that

the potential impact on aboriginal rights and title is "too speculative."

15. Canada suggests that the Applicant's concerns are too speculative because

they have not identified a Chinese investor in their territory, or a specific government

measure which would give rise to a claim. We submit that when the government

decision is one which is irrevocable for a period of 30 years, the fact that the

Applicant cannot identify a current Chinese investor or an existing government

measure that is at risk of being challenged right at this time cannot be determinative

of whether the Applicant's concerns are "too speculative." As the Court stated in Rio

Tinto, it is appropriate to take a "generous, purposive approach" to the question of

whether the Crown activity has an adverse effect on the aboriginal right. This is

because the doctrine's purpose is to "recognize that actions affecting Aboriginal title

or rights can have irreversible effects that are not in keeping with the honour of the
Crown.,,6

16. _In any case, Canada cannot now claim that the reason it takes the position

that there is no duty to consult with the Applicant is because there is no identifiable

Chinese investment in their traditional territory. The Dene Tha' First Nation has

identified a Chinese investor in their traditional territory, engaged in fracking,-which

the Dene Tha' are very concerned may impact on the exercise of their rights.7 A

moratorium on fracking is the subject of a recent NAFTA complaint against

Canada.8 However, Canada did not engage in any consultation with the Dene Tha',

despite their request for it. In these circumstances, the Court should completely

disregard Canada's suggestion that the duty to consult is not triggered because of the

specific circumstances of the HFN.

6 Rio Tin/a, para. 46, AR Vol. IV, p. 1388
7 Affidavit of Chief James Ahnassay, sworn March 13, 2013, paras. 9-13, Ex. C, AR Vol. II, pp. 318,
324
8 MacKay Cross, Ex. 5, AR Vol. III, pp. 623-39
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17. Similarly, Canada cannot now take the position that the fact that the

Applicant has not been actively engaged in the treaty process since 2009 means that

the claim that the ratification of the CCFIPPA will limit the law making powers

which they can negotiate in a treaty is too speculative. The very purpose of the duty

to consult is to ensure that when a First Nation is able to conclude a treaty, the ability

to negotiate meaningful rights has not been rendered ineffective as a result of

previous actions of the Crown. However, when a First Nations raises the duty to

consult, there is no need to prove that they have reached a specific point in the treaty

process. Some First Nations are not participating in the treaty process at all, but are

still able to rely on the duty to consult. In this case, Ms. Sayers, on cross

examination, made it clear that the HFN remains committed to the treaty process, but

has not progressed in the past three years due to capacity issues. As a result they

remain at stage 4 of the process.9

18. In any event, Canada cannot now say that the claim about the limitation on

treaty rights of governance is too speculative because of the HFN's circumstances

when it has refused to consult even with a First Nation who already has treaty rights

to self government. 10

19. Indeed, it is clear from para. 145 of Canada's argument that they have missed

the fundamental point of the Applicant's argument about the limitation on treaty

rights to self government. They state that a FIPPA "arbitral tribunal would have no

power to invalidate" a First Nations'measure that is held to be inconsistent with the

CCFIPPA obligations. But the terms of the Final Agreements themselves make it

clear that such a finding would require the First Nation to "remedy" the measure.

20. In Council of Canadians, the Court cited the following quote with approval:

Treaties are a restriction on sovereignty. All treaties, all international
agreements, are a compromise of sovereignty. They are first an exercise of
sovereignty. But they represent agreements by the state parties to do or not to

9 Transcript of Brenda Sayers Cross-Examination, April9, 2013, Respondents' Record ("RR")
Vol. III, pp. 915-16
to Affidavit of Chief Bryce Williams, sworn January 21, 2013, Exs. A, B, AR Vol. I, pp. 45-47
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do certain things. A promise not to conduct oneself in a particular way is a
restriction on one's future action. So to that extent, NAFTA and every other
international agreement does represent a restriction on the exercise of
sovereignty. I I

21. If Canada ratifies the CCFIPPA, it will commit both itself, and any other

government in Canada "not to conduct itself in a particular way." This is "a

restriction on one's future action." That restriction will apply to the federal,

provincial and First Nations governments. According to Canada, it engaged in

discussions with provincial governments to keep them informed throughout the

negotiation of the CCFIPPA. No discussions, however, have ever been held with

First Nations at any time during those negotiations.

22. Canada misstates the applicable legal test when it says, at para. 7 of its

Memorandum, that the duty to consult cannot arise "in the absence of an adverse

impact on the Applicant's asserted Aboriginal rights." The Supreme Court of Canada

has made it clear that the duty arises when the Crown contemplates conduct that

"might adversely affect" rights or title. The Applicant is not required to prove that

the adverse impact will occur (as Canada suggests at para. 93), but that it might

occur. Some level of "possibility" is sufficient.12

23. This is one of the fundamental distinctions between this case and the Council

of Canadians case relied on so heavily by Canada. In that case, the applicants argued

that the provisions of NAFTA's Chapter 11, which had been in force for almost a

decade, violated, inter alia, rights under the Charter. A Charter claim requires a

demonstration that the Charter right has been, or will be breached. The Court in

Council of Canadians held that the Charter claim was premature. The Court did not

hold that there could be no Charter implications arising from actions taken by

Canada as a result. of its obligations under NAFTA. Rather it held that such claims

would not be ripe for adjudication until Canada took those actions. For a Charter

claim, the mere possibility of interference is not sufficient.

11 Council of Canadians, para. 33, R BOA Vol. II, Tab 39, p. 13
12 Rio Tinto, para. 45, AR Vol. IV, p. 1388
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24. Canada also relies on the Adams Lake case.13 In that case, the BC Court of

Appeal considered whether the Crown had fulfilled its duty to consult and

accommodate with respect to a decision to replace the Sun Peaks Mountain Resort

Improvement District with a new Sun Peaks Mountain Resort Municipality. The

assets of the improvement district were to be transferred to the municipality, and the

bylaws of the improvement district would remain in place as bylaws of the

municipality until amended or replaced. That case is very different than the one

before the Court, since it did not involve the application of a separate body of law,

and the decision maker was still bound by provincial legislation. Importantly,

however, the Court of Appeal did not find that consultation and accommodation

were not required, rather, it held that the consultation and accommodation which

took place were adequate.

25. Justice Low found that the consultation which took place was sufficient

because it met the requirements of the lower end of the consultation spectrum, which

is what the Court in Haida held was applicable when the "potential for infringement

was minor.,,14 The Province had met with the First Nation, provided them with

information, and given them an opportunity to respond. Justice Low also found that

the accommodation reached was sufficient, given that there was a requirement that

the municipality form a First Nations Advisory Council until at least the end of2014,

a First Nations role that did not exist under the previous form oflocal governance.

26. In contrast, in this case, Canada asks the Court to find that there is no

obligation for even this minimal form of consultation and accommodation. Canada

takes the position that in this case, the answer to the controlling question regarding

what is necessary to preserve the honour of the Crown, is, in short, "nothing." There

has been no consultation or discussion at all with the Applicant or any other First

Nation on Canada's FIPPA program generally, on the 2004 model FIPPA, or on this

PIPPA specifically. There have been no discussions with any First Nations

13 Adams Lake Indian Band v. British Columbia (Lieutenant Governor in Council), 2012 BCCA 333,
leave to appeal refd [2013] S.C.C.A. No. 425, R BOA Vol. II, Tab 23
14 Haida, para. 43, AR Vol. IV, p. 1127



10

represented by the B.C. Union ofIndian Chiefs, the Ontario Chiefs, or the Assembly

of First Nations. There have been no discussions with First Nations who have

modem day or historical treaties; or those who do not. There have been no

discussions with First Nations who currently host Chinese investment in their

traditional territories, or those who do not. Canada's position is that it is not required

to consult, because the executive is entitled to commit all government entities in

Canada, including First Nations governments, not to act in a certain way towards

Chinese investors, including those with investment in First Nations' territories,

without even listening to any concerns from aboriginal people about the content of

those commitments. We respectfully submit that such an approach is antithetical to

the goal of reconciliation, and cannot be in keeping with the honour of the Crown.

27. Canada also rests its claim that the adverse effects of FIPPA are "too

speculative" on its assertion that Canadian law is already entirely consistent with the

obligations under FIPPA, so that nothing will change once the agreement is entered

into. This is connected to Canada's suggestion that the obligations assumed under

FIPPA are nothing more than "basic international obligations" that Canada would

comply with in any event.

28. With respect, Canada's position appears disingenuous. It is unlikely that

China would negotiate for years and finally sign a FIPPA with Canada if it did not

believe that some substantive protections were being obtained. There is certainly no

evidence before the Court to suggest that China is entering into the CCFIPPA in

order to encourage Canadian investment in China. The evidence discloses that

Chinese investment in Canada is growing much more rapidly that Canadian

investment in China, and that China refused to grant Canadian investments increased

market access through the CCFIPPA.15

29. Canada's suggestion that the CCFIPPA obligations essentially mirror the

provisions of Canadian law is belied by Canada's experience with investment treaty

15 MacKay Affidavit, Exs. H, I, AR Vol. II, pp. 420-35; MacKay Cross, pp. 38,40-41,76, AR Vol. II,
pp.503,505-06,541
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claims. A recent UNCTAD report notes that out of 50 countries, Canada ranks 6th in

having the most investment claims filed against it.16

30. At para. 64, Canada purports to summarize the outcomes of claims brought

against it under NAFTA, and states that there have been only two tribunal decisions

which ruled against Canada. This is not accurate. Canada completely fails to refer to

the decision in Mobil Investments,17 decided against Canada on the merits in May

2012. Although the damages award has not yet been released, the tribunal did hold

that Canada was liable for a breach of NAFTA provisions regarding performance

requirements. 18

31. At para. 65, Canada states that it as paid "only" $143 million out in response

to claims. Leaving aside the future damages payable in Mobil Investments, Canada's

calculations are contradicted by the evidence of Professor van Harten, who puts that

number at $160 million, a point on which he was not cross examined. 19

32. As Mr. Justice Tysoe stated in the Metalclacl° judicial review, it is clearly

open to a tribunal under NAFTA to adopt a definition of indirect expropriation which

is inconsistent with any definition of expropriation under Canadian law. The same is

true under the CCFIPPA. As discussed below, the content of the fair and equitable

treatment standard is a matter of cont~uing controversy, and may evolve over time.

It is, with respect, simply not credible to assert that the CCFIPPA disciplines impose

no restrictions on government action than already exist under Canadian law.

16 MacKay Cross, Ex. 7, AR Vol. III, p. 712
17 Mobil Investments Canada Inc. & Murphy Oil Corporation v. Canada, NAFTA Ch. 11 Panel,
Decision on Liability and on Principles of Quantum, 22 May 2012, R BOA, Vol. III, Tab 75
18 There have also been various preliminary awards against Canada, such as the award on jurisdiction
in S.D. Meyers. Canada also states in para. 64 that it has settled one case claim prior to a tribunal
award, but in its footnote it refers to both the Abitibi Bowater claim and the claim by Ethyl
Corporation. Canada settled the Ethyl Corporation claim after the initial award against it on
jurisdiction. There may in fact be additional cases that Canada has settled, and awards made against
Canada of which we are not aware. In any case, we submit that the summary in para. 64 cannot be
regarded as helpful to the Court, given its omission of significant cases.
19 Affidavit of Gus Van Harten, sworn February 13, 2013 ("Van Harten Affidavit"), Ex C, AR Vol. I,
p.90
20 Mexico v. Metalclad Corp., 2001 BCSC 664, 89 B.C.L.R. (3d) 359 (MetalcladJ, AR Vol. IV,
pp. 1291-1322
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33. Another basis on which Canada suggests that the Applicant's claims are "too

speculative" is that those claims are based on a misunderstanding of how the

CCFIPPA provisions will be applied. As Canada has noted, most of the obligations

in the CCFIPPA are the same as those set out in NAFTA (and contrary to what

Canada says, we do not dispute this). The two most significant for this case are the

provisions relating to expropriation and the minimum standard of treatment, which

includes fair and equitable treatment.

34. Canada asserts, at para. 128, that our arguments about the potential

interpretation of the expropriation provisions of the CCFIPPA are "misleading".

Canada misrepresents our argument in this regard, and it is in fact Canada that has

not provided a full and accurate description of the expropriation provisions, and the

law and evidence (including their own evidence) regarding their interpretation and

effects.

35. Canada relies on Annex B.10 of the CCFIPPA and states at para. 48 that

good faith measures adopted to protect legitimate public objectives "do not constitute

expropriation, as long as these measures are applied in a non-discriminatory

manner." But this is not the case. In fact, Canada's expert, Mr. Thomas, agreed on

cross examination that bona fide regulation with a public purpose may constitute

expropriation under FIPPA, and that the form of a measure and the intent of a state

are not determinative. Further, he agreed that the question of when regulation crosses

the line and constitutes a measure "tantamount to expropriation" is a contentious

issue, and that there is no bright line which sets out when compensation will be

required, as each case will be very fact dependent.21

36. It is significant that Annex B.10 does not provide any protection for measures

whose purpose is to protect aboriginal rights and title, or to otherwise fulfill

government's obligations under s.35 of the Constitution Act, 1982. On cross

examination, Mr. MacKay stated that there was no attempt to negotiate such

21 Cross-Examination on Affidavit of John Christopher Thomas, conducted on April 5, 2013, Thomas
Cross, pp. 37,41-42, AR Vol. III, pp. 755, 759-60
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protection. He confirmed that the exceptions listed in Annex B.l 0 were intended to

"restate the police powers principle when it comes to compensation in the event of

an expropriation." When asked what harm it would have done to include "aboriginal

rights and title" after "environment," he stated "The moment you start adding

elements to this list, then it invites other elements. So from a negotiating point of

view, you don't like to enter that trading game.,,22There can be no doubt then that

Annex B.l 0 would not apply to measures aimed at protecting lands and resources in

order to preserve aboriginal rights and title.

37. Most significantly though, Canada fails to acknowledge that there is a very

real possibility that Annex B.l 0 will be entirely negated by the fact that the

CCFIPPA permits an investor to take advantage of expropriation and other clauses in

earlier FIPPAs that do not include the same language as Annex B.IO. As Professor

Van Harten explains, Article 8 of the CCFIPPA allows the Most Favoured Nation

obligation to apply to the provisions of FIPPAs negotiated after 1994. This may

enable tribunals under FIPPA to entirely ignore the limiting language of Annex B.l 0,

since it was not included in Canada's FIPPAs between 1994 and 2004. Canada did

not challenge Professor Van Harten on this point in cross-examination. Mr. MacKay

agreed that this is true with respect to the minimum standard of treatment provisions

discussed below. Significantly, the 2004 Model FIPPA would not have extended the

MFN obligation to rights acquired in FIPPAs prior to that date.23

38. Thus, while as Canada says, Annex B.IO was adopted ill response to

decisions under NAFTA, there is a very good chance that the expropriation provision

in the CCFIPPA will be interpreted in the same manner as the expropriation

provision in the NAFTA decisions which caused Canada concern. Given that

measures to protect rights and title are not even mentioned in Annex B.l 0, it is most

certainly the case that if a measure is aimed at protecting the rights of aboriginal

people, it will not benefit at all from Annex B.IO. Canada argues that the Applicant

has not demonstrated that it is Canada's practice to expropriate lands to satisfy land

22 MacKay Cross, p. 70, AR Vol. II, p. 535
23 Van Harten Affidavit, Ex C, AR Vol. I, p. 85; MacKay Cross, pp. 44-45, AR Vol. II, pp. 509-10
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claims. But there is no doubt that the CCFIPPA prOVISIOnswill define as

expropriation measures which would be only regulatory and may not require

compensation under Canadian 1aw.24

39. Canada says that the Applicant's arguments about the minimum standard of

treatment are "similarly misleading." Canada then quotes from one recent NAFTA

tribunal about what is included in the MST protection. However, Canada fails to

acknowledge that the content of the minimum standard of treatment, and the concept

of fair and equitable treatment are highly uncertain, and that many tribunals have

rejected Canada's arguments about the content of those standards. In the Pope &

Talbot case, a NAFTA tribunal found Canada to be in breach of the minimum

standard of treatment as a result of interactions between the investor and Canada's

Softwood Lumber Division.25

40. As Canada notes at para. 39, the FTC Note of Interpretation was adopted

after, and in response to the "expansive" interpretation given to the minimum

standard of treatment article in NAFTA by the Pope and Talbot tribunal. The FTC

Note states, inter alia, that "The concepts of 'fair and equitable treatment' and 'full

protection and security' do not require treatment in addition to or beyond that which

is required by the customary international law minimum standard of treatment of

. aliens." Canada states that this clarification was incorporated into the 2004 Model

FIPPA, and this FIPPA specifically.

41. However, as noted above, Mr. MacKay confirmed on cross examination that

because of the MFN clause in Article 8, a Chinese investor would be entitled to a fair

and equitable treatment standard without the limiting language set out in the

CCFIPPA and the FTC Note. As a result, tribunals interpreting the CCFIPPA may

very well interpret the minimum standard of treatment and fair and equitable

24 Metalclad, AR Vol. IV, pp. 1291-1322
25 Pope & Talbot Inc. v. The Government of Canada, NAFTA Ch. 11 Panel, Notice of Intent, 24
December 1998, R BOA, Vol. III, Tab 76; Pope & Talbot Inc. v. The Government of Canada,
NAFTA Ch. 11 Panel, Award in Respect of Damages, 31 May 2002, R BOA, Vol. III, Tab 77
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treatment in the same "expansive" manner as NAFTA panels before the Note of

Interpretation was adopted.26

42. Canada has not accurately described the reservation in Article 33. This will

not provide a general exemption for environmental measures. In order to obtain the

benefit of the exemption relating to the protection of human health, plant or animal

life, a state must demonstrate a specific risk and satisfy a tribunal that the measure is

necessary to address that risk.27

43. Canada argues that the NAFTA experience demonstrates that it is too

speculative to assert that a claim may be made involving measures to recognize or

protect aboriginal rights and title. Canada chooses its words carefully when it states,

at paras. 72 and 121, that none of the claims submitted against Canada under

NAFTA have involved measures to protect aboriginal rights and interests. But it is

not careful, and just plain wrong, when it states, at para. 133, that "[t] here has been

no case in which a claim has been made, much less a decision issued, where it was

alleged that measures relating to aboriginal rights and title constituted an indirect

expropriation." In fact, the case relied on by Canada's own expert, Glamis Gold,

involved a claim for indirect expropriation as well as for breach of the minimum

stan....4ard of treatment, respecting regulation to protect Native sacred sites in

California. The tribunal found that in that case there was no expropriation, because

there was not a sufficient impact on the investment. The tribunal did not determine

that there could be no' expropriation because the legislation was aimed at protecting

aboriginal concerns. If the mining had not just become more expensive, but had

instead been made impossible because the permit had been revoked, it may very well

have constituted expropriation.28

26 In any event, even after the FTC Note was issued, some tribunals have continued to reject Canada's
arguments about the limited nature of the provisions; see, for example, Merrill & Ring Forestry LP v.
The Government a/Canada, NAFTA Ch. 11 Panel, Award, 31 March 2000, R BOA Vo1.lII, Tab 74;
and M.C. Ryan, "Glamis Gold, Ltd. v. The United States and the Fair and Equitable Treatment
Standard", (2011) 56:4 McGill L.J. 919 ("Glamis Gold'), Appendix A
27 See Newcombe and Paradell, Law and Practice 0/ Investment Treaties, Wolters Kluwer,
gp.500-506
8 Glamis Gold, Appendix A



16

44. The impacts of the recognition and protection of Aboriginal Rights and Title

on Canadian domestic law and on government decision making about resource

management are only just beginning to be felt in the years since Haida was decided.

It is therefore not particularly surprising that this particular fact pattern has not been

the subject of a NAFTA claim against Canada, and in any event, the fact that it has

not arisen is certainly not a principled reason for saying it will not arise in the

investment treaty context in the future. This is especially true with the CCFIPPA,

given the significant new and increasing Chinese investment in natural resources,

mining and energy sectors.

Evidentiary Issues and Remedy

45. The expert opinion of Professor Van Harten is provided in order to assist the

Court in understanding how the CCFIPPA operates and what actions or legislative

measures may be subject to its provisions. The fact that Professor Van Harten has

been a critic of investor-state arbitration in his academic work should properly have

no bearing on the weight to be given to his opinion in this case, particularly when his

decision to maintain academic objectivity by refusing paid work in the arbitration

field is contrasted with the background and work of Canada's expert. We also submit

that the other affidavit material before the Court is of assistance in, inter alia,

addressing Canada's argument that the individual circumstances of the HFN are too

speculative to trigger the duty to consult.

46. In light of Canada's assurance that a declaration will be a sufficient remedy

in this case, the Applicant does not request the Court to issue an injunction as well.

While Canada argues that a broader declaration involving other First Nations would

be inappropriate, requiring other First Nations to bring forward similar claims would

seem inconsistent with the principle of judicial economy.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated: May 28, 2013
Mark G. Underhill
and Catherine 1. Boies Parker
Solicitors for the Applicant
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