
CROSS-EXAMINATION ON AFFIDAVIT 
OF 

GUS VAN HARTEN  
APRIL 15, 2013 

 

PROCEEDINGS 
 

Description          Page 
 
Cross-examination by Mr. Timberg      1 
 
Proceedings commenced at 9:50 A.M.      1 
 
Proceedings recessed at 11:10 A.M.       30 
Proceedings reconvened at 11:28 A.M.      30 
 
Proceedings recessed at 12:25 P.M.       50 
Proceedings reconvened at 1:39 P.M.       50 
 
Proceedings recessed at 2:19 P.M.       63 
Proceedings reconvened at 2:43 P.M.       63 
 
 
Proceedings adjourned at 2:53 P.M.       67 
 
 
 

EXHIBITS 
 

 No.  Description        Page 
 
 
  A FOR ID Article Financial Post January 9, 2009, 2 pages   18  
 
  B FOR ID Article from the Hamilton Spectator, August 15, 2011, titled  

"The Carlisle Quarry and NAFTA Free Trade Agreement Lets 
International Investors Bypass Laws in Our Courts"    22  

 
 C FOR ID Article from the Waterloo Region Record newspaper,  

October 26, 2011, titled "Canada should do a better job  
negotiating trade deals.  Gus Van Harten"     25  

 



 D FOR ID Articles from The Tyee of a series of public letters to the prime  
minister and all provincial premiers from G. Van Harten on  
October 16, 2012       26  

 
 E FOR ID Article from The Province newspaper, October 28, 2012, titled  

"Canada-China Free Trade Deal Requires More Debate"   33  
 
 1  Email to Gus Van Harten from Brenda Sayers dated  

January 27, 2013, subject "FIPA:  Section 12 Arms &  
Ammunition"         38  

 
 2  Email from Mark Underhill to Gus Van Harten dated  

January 9, 2013, subject "FIPPA expert opinion"    44  
 
 F FOR ID James Bay-Northern Quebec agreement and complementary  

agreement dated 1998       54  
 
 G FOR ID Excerpt from the Sechelt Indian Band Self-Government Act  

dated 1986        55  
 
 H FOR ID Excerpt from the Nisga'a final agreement dated 2000, and  

excerpt from Chapter 11 of that agreement    66  
 
 3  St. Mary's consent order      66 
 
 
 

REQUESTS FOR ADDITIONAL INFORMATION  
Reporter’s interpretation 

 

No. Description         Page 
 
None entered. 



 
 
 
               1 
               Gus Van Harten (for Applicant) 
               Cross-examination by Mr. Timberg 
 
         1                                            April 15, 2013 
         2                                            Vancouver, BC 
         3 
         4          (PROCEEDINGS COMMENCED AT 9:50 A.M.) 
         5 
         6                             GUS VAN HARTEN, a witness 
         7                             called for the Applicant, duly 
         8                             affirmed. 
         9 
        10     CROSS-EXAMINATION BY MR. TIMBERG: 
        11     Q    Could you please state your full name for the 
        12          record. 
        13     A    Hendrick Hugh Angus Van Harten. 
        14     Q    And you prepared an expert report in these 
        15          proceedings for the applicant sworn 
        16          February 13th, 2013? 
        17     A    Yes. 
        18     Q    And you'll agree that your criticism of 
        19          international bilateral treaties predates the 
        20          Canadian-China FIPA; correct? 
        21     A    Yes.  I will just add one thing; I do have an 
        22          errata for the opinion. 
        23     Q    Okay. 
        24     A    If you don't mind, I'd like to put that on the 
        25          record. 
        26     Q    Okay. 
        27     A    The corrections.  So first of all -- so page 4, 
        28          first full paragraph, first sentence: 
        29 
        30               Upon reading Mr. MacKay's opinion, I 
        31               realized that it was an error for me to have 
        32               stated that Canada has concluded 
        33               approximately 25 treaties that provide for 
        34               investor-state arbitration.  I should have 
        35               stated 28 treaties in order to account for 
        36               the Canada-Chile free trade agreement, the 
        37               Canada-Colombia free trade agreement, and 
        38               the Canada-Peru free trade agreement.  To 
        39               clarify, this does not alter any of the 
        40               other statements that I made in that 
        41               paragraph or in my opinion. 
        42 
        43               Page 5, last full paragraph, last sentence, 
        44          the sentence reads "they may adjudicative" but 
        45          should read "they may adjudicate." 
        46               Page 6, first full paragraph, last sentence, 
        47          the sentence should read, "It is likely that ..." 
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         1     Q    Sorry, what paragraph are you?  Oh, it is likely? 
         2     A    It is likely, yeah.  Most of these are minor typo 
         3          corrections.  The next one, though, is as 
         4          follows, page 6, last full paragraph, sentence 3: 
         5 
         6               I would like to clarify that although the 
         7               wider sovereign bond dispute from which 
         8               Abaclat v. Argentina arises reportedly 
         9               involves tens of billions of dollars as 
        10               stated in my opinion.  The Abaclat case 
        11               itself involves disputed sovereign bonds 
        12               worth about $1 billion. 
        13 
        14               Page 7, first full paragraph, second bullet, 
        15          the sentence reads "such are requirements" but 
        16          should read "such as requirements." 
        17               Page 9, second full paragraph, sixth 
        18          sentence, the sentence reads "yet there remain" 
        19          but should read "yet there remains." 
        20     Q    Sorry, where are you? 
        21     A    Page 9, second full paragraph, sixth sentence. 
        22          Sorry, I'll slow down. 
        23     Q    Okay.  Down here. 
        24     A    "Yet there remains," it should read. 
        25     Q    Okay. 
        26     A    Page 10, third full paragraph, fourth sentence: 
        27 
        28               I would like to clarify that the FIPA's 
        29               reservation for Aboriginal peoples also does 
        30               not extend to its prohibition on performance 
        31               requirements in Article 9. 
        32 
        33               Page 11, first full paragraph, second 
        34          sentence, it reads, "However, it will not come 
        35          into effect," but should read, "However, it will 
        36          come into effect." 
        37     Q    Sorry, you are at? 
        38     A    I'm at page 11, first full paragraph, second 
        39          sentence. 
        40     Q    This is H or I? 
        41     A    This is H.  Sorry.  It says, "However, it will 
        42          not come into effect."  It should read, "However, 
        43          it will come into effect, only after it has been 
        44          ratified by both states." 
        45               Page 11, this is the second full paragraph 
        46          that begins "after it comes into effect."  The 
        47          second sentence, this is the typo, the sentence 
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         1          reads "including most the right" but should read 
         2          simply "including the right." 
         3               Page 13, the last bullet on the page right 
         4          at the bottom, I mention the St. Mary's v. Canada 
         5          case, and I would like to provide the update: 
         6 
         7               The St. Mary's v. Canada is no longer an 
         8               ongoing case having been settled recently 
         9               evidently by the federal and Ontario 
        10               governments in separate settlement 
        11               agreements with the claimant. 
        12 
        13               And page 15, this is the last paragraph, 
        14          fifth sentence.  It's the third-last line in the 
        15          last paragraph on that page.  It says "although 
        16          Quebec as part of the settlement of the NAFTA 
        17          claim was stated," and it should simply read 
        18          "Quebec as part of the settlement of the NAFTA 
        19          claim stated." 
        20               And then the last one, paragraph 20, first 
        21          full paragraph, last sentence, the sentence reads 
        22          "did not seek the consent of other levels of 
        23          government," but it should read "did not seek and 
        24          obtain the consent of other levels of 
        25          government."  That's all. 
        26     Q    Thank you.  So just to go back to my initial 
        27          question, I asked whether your criticism of 
        28          international bilateral treaties predates the 
        29          Canada-China FIPA, and your answer to that was 
        30          yes, and -- 
        31     A    Bilateral investment treaties. 
        32     Q    Bilateral investment treaties. 
        33     A    And investor-state arbitration, in particular. 
        34     Q    Okay.  And I understand that you believe that 
        35          there should be a policy debate held with respect 
        36          to whether Canada should be entering into these 
        37          types of international bilateral treaties? 
        38     A    Well, I've never criticized any of Canada's FIPAs 
        39          in the past. 
        40     Q    I am not talking about the -- okay, so I'm 
        41          talking about pre the Canada-China FIPA, NAFTA 
        42          and general international bilateral treaties. 
        43          I'd like to explore your position with respect to 
        44          international bilateral treaties generally before 
        45          we get to the Canada-China FIPA. 
        46     A    Okay.  So firstly, "international bilateral 
        47          treaties," that's not a term I'm familiar with. 
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         1          I am assume we are talking about investment 
         2          treaties.  So those would include bilateral 
         3          investment treaties or other treaties that 
         4          include an investor-state arbitration mechanism 
         5          of which the only ones that have ever led to 
         6          claims by investors and, therefore, which have 
         7          significance are NAFTA, the Energy Charter 
         8          Treaty, and CAFTA, Central American Free Trade 
         9          Agreement, Central America, Dominican Republic 
        10          and United States.  What unites those treaties is 
        11          their inclusion of investor-state arbitration 
        12          mechanism.  That has been the focus of my 
        13          criticism in the past, but I haven't criticized 
        14          particular treaties in the past. 
        15     Q    Okay.  And in your expert report at page 3, you 
        16          state that you've criticized publicly and 
        17          actively the Canada-China investment treaty: 
        18 
        19               ... due to what I see as its problems 
        20               relative to other investment treaties 
        21               concluded by Canada and due to my broader 
        22               concerns about the lack of institutional 
        23               safeguards of independence in international 
        24               investor-state arbitration. 
        25 
        26               So you'll agree that you have a broader 
        27          concern with respect to international 
        28          investor-state arbitration? 
        29     A    Well, the centrepiece of my contribution to the 
        30          academic literature has been to elaborate two 
        31          aspects of investor-state arbitration:  The first 
        32          is to elaborate from a theoretical point of view 
        33          how it resembles public law adjudication in a way 
        34          that no other form of international adjudication 
        35          does; and the second main contribution I've made 
        36          is to argue that it's not appropriate to use the 
        37          arbitration mechanism when resolving core issues 
        38          of public law, that is, issues relating to the 
        39          legality of sovereign activity and the legal 
        40          ramifications of a finding that sovereign 
        41          activity has been unlawful. 
        42     Q    Right. 
        43     A    To leave those issues as resolved on a final 
        44          basis to arbitrators rather than having them 
        45          resolved in either a domestic court or an 
        46          international court. 
        47     Q    Right.  And would you agree that those two 



 
 
 
               5 
               Gus Van Harten (for Applicant) 
               Cross-examination by Mr. Timberg 
 
         1          contributions that you make are really -- you are 
         2          really critiquing a policy decision of the 
         3          federal government with respect to how they 
         4          choose to enter into international investment 
         5          treaties? 
         6     A    Well, I think what I laid out was both a critique 
         7          and a recommendation, and I have, in my academic 
         8          work, directed the critique and the 
         9          recommendation at decision-makers in general, 
        10          states in general, not specifically Canada and 
        11          the federal government.  It's possible that I 
        12          have occasionally tried to produce work that was 
        13          oriented at encouraging the Canadian government 
        14          as well as other governments to think about ways 
        15          to judicialize the investor-state arbitration 
        16          process, but I would say it's been more a broader 
        17          contribution to an international debate which is 
        18          a very much evolving debate and one in which 
        19          there are obviously different perspectives 
        20          including among the states themselves. 
        21     Q    So just so I'm clear, I think you are agreeing, 
        22          then, that those are issues of policy that you'll 
        23          agree that the federal government is entitled to 
        24          make with respect to how they decide to structure 
        25          their international investment treaties? 
        26     A    Well, I would certainly agree it's not up to me 
        27          to make decisions about what states should do in 
        28          structuring their investment treaties.  That's 
        29          ultimately a decision for each state to arrive 
        30          at. 
        31     Q    Okay.  Thank you.  I'd like to turn to -- and so 
        32          then maybe just the final question on that topic, 
        33          then, you'll agree that your views about this 
        34          debate are not specifically linked to the 
        35          Canada-China FIPA; this is just the latest 
        36          Canada-China -- it's just the latest FIPA that is 
        37          being negotiated? 
        38     A    This is quite an important point, is when I 
        39          learned of the Canada-China FIPA, I immediately 
        40          saw that this FIPA was very different from the 
        41          other FIPAs that Canada has concluded.  The -- 
        42          one of the reasons for that is what is Canada's 
        43          economic position in the investment relationship 
        44          with China.  In the field historically investment 
        45          treaties and investor-state arbitration 
        46          originated in relationships between major 
        47          European countries and former colonies.  And the 
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         1          former -- in other words, they applied in a 
         2          relationship where one of the state's parties was 
         3          a capital exporter and the other was a capital 
         4          importer.  And Canada's other FIPAs track that 
         5          model, meaning that the other state party to the 
         6          treaty assumes the bulk of the risks and the 
         7          liabilities as judged simply by that economic 
         8          relationship of the relative investment flows. 
         9               In the case of the Canada-China FIPA it's 
        10          very different because Canada is in the capital 
        11          importing position rather than being in the 
        12          capital exporting position as in -- as reflects 
        13          the classical model of investment treaties and 
        14          investor-state arbitration.  In fact, other than 
        15          NAFTA, I'm not aware of any treaty that has led 
        16          to an investor-state claim against a state that 
        17          was in the -- that there was a developed country 
        18          in a capital importing relationship with the 
        19          other state party to the treaty.  The main 
        20          exception to that is NAFTA because Canada is in 
        21          the capital importing position with the United 
        22          States and NAFTA -- and just if I can finish the 
        23          point, what makes the Canada-China FIPA so 
        24          different.  For example, if you looked at the 10 
        25          countries whose nationals own the most in terms 
        26          of assets in Canada, the top ten countries, the 
        27          United States would be the largest, and it is the 
        28          only country with which Canada has agreed to 
        29          investor-state arbitration on that list. 
        30               If the Canada-China FIPA were to be 
        31          finalized, then we would be adding the 
        32          Canada-China FIPA to that list as well, and 
        33          that's just an indicator that from my point of 
        34          view upon learning of the Canada-China FIPA I 
        35          immediately realized this was a significant 
        36          variation from Canada's policy which reflects the 
        37          policy of other Western countries which is that 
        38          they enter into investor-state arbitration when 
        39          they are in the capital exporting position.  From 
        40          a realist point of view, that makes sense, and 
        41          that's partly why I've never directed criticisms 
        42          at Canada's FIPA program in the past.  If Canada 
        43          were concluding a FIPA with Lithuania, my 
        44          reaction would be, well, this is a big issue with 
        45          the Lithuanians, but they are going to have that 
        46          work -- have to work that out.  Canada is making 
        47          a decision that makes sense from a certain 
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         1          realist economic point of view, so I'm not going 
         2          to translate my more principled concerns about 
         3          the use of investor-state arbitration rather than 
         4          a judicial process into a particular critique of 
         5          this treaty until the China-Canada FIPA came 
         6          along. 
         7     Q    So you'll agree that the NAFTA experience that 
         8          Canada has is the most comparable with respect to 
         9          the history of the level of investment in Canada 
        10          from the United States? 
        11     A    So that's a very interesting methodological 
        12          question.  If we were attempting to evaluate what 
        13          the experience will be under the Canada-China 
        14          FIPA, what should be our comparators? 
        15     Q    M'mm-hmm. 
        16     A    Firstly, the Canada-China FIPA is a bilateral 
        17          investment treaty.  NAFTA is a regional trade 
        18          agreement that includes an investor-state 
        19          arbitration mechanism.  On the other hand, you 
        20          have a commonality in that Canada would be the 
        21          respondent in the event of any investor-state 
        22          arbitration claims brought by the other state 
        23          party under those two treaties.  But if we were 
        24          to limit ourselves to NAFTA as the comparator, we 
        25          would be missing a lot of the data.  In my 
        26          research one of the components of my research is 
        27          to track systematically arbitration awards that 
        28          arise under all of these treaties because all of 
        29          the treaties provide for investor-state 
        30          arbitration; they all include more or less the 
        31          same core obligations.  There are treaty -- there 
        32          are textual variations between the treaties which 
        33          are important, and there are textual variations 
        34          therefore between the Canada-China FIPA and all 
        35          of the treaties even including NAFTA, and so of 
        36          necessity you have to look at treaties that 
        37          aren't exactly the same in their language. 
        38               And to my view, the best way to evaluate 
        39          what the appropriate comparator should be is by 
        40          starting with what treaties provide for 
        41          investor-state arbitration, are the 
        42          decision-makers the same under all the treaties, 
        43          and you can actually measure the group of 
        44          arbitrators who are deciding these cases and find 
        45          that there is a relatively core group in which 
        46          the decision-making authority is concentrated. 
        47          So, for example, we tracked -- I'll just finish 
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         1          this point. 
         2               We tracked a set of seven jurisdictional 
         3          issues that arise typically across the system, 
         4          and we tracked whether or not those issue 
         5          resolutions -- they were contested among the 
         6          arbitrators themselves, and we tracked whether or 
         7          not arbitrators as a whole resolved the issues 
         8          expansively or restrictively.  And I won't get 
         9          into all of the systemic findings of that 
        10          project, but just to highlight one of the 
        11          interesting findings was that there were 24 
        12          individuals who were appointed repeatedly as 
        13          arbitrators who decided about 45 percent of the 
        14          issue resolutions, and that tracks other 
        15          research. 
        16               For example, a colleague, a Brazilian 
        17          colleague named Jose Costa has looked at the fact 
        18          that there are 12 arbitrators who are represented 
        19          on 60 percent of the tribunals at ICSID, and 
        20          there's other research confirming that.  Really 
        21          to me the most important issue is who are the 
        22          decision-makers because they are getting their 
        23          decision-making authority under any of these 
        24          treaties.  It's maybe under NAFTA; it may be 
        25          under a bilateral investment treaty, and the way 
        26          they approach that authority is very difficult to 
        27          predict because there a lot of cases in which 
        28          they take the ambiguous language in the treaties 
        29          well beyond I think what states often have 
        30          expected, not that they do that in every case but 
        31          they have done that in many of the cases. 
        32               In that kind of a scenario, for me the 
        33          starting point for looking at comparators is to 
        34          think about, well, what have the arbitrators done 
        35          when they've had this authority under other 
        36          treaties, and are the same arbitrators likely to 
        37          be appointed under the Canada-China investment 
        38          treaty, or is there any reason to doubt that, and 
        39          that's where I would come to the issue of what 
        40          the appropriate comparators are. 
        41               So my starting point would be -- 
        42     Q    Okay.  You are giving a very long answer to my 
        43          question, so I'd like to have your point.  I'd 
        44          like to move on to some particular examples of 
        45          other statements. 
        46     A    I see, yeah.  Sorry about that, yeah. 
        47     Q    I'd like to show you an article that you 
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         1          published.  It's dated January 9th, 2009, 
         2          Financial Post.  The title is "Danny Chavez," and 
         3          the author is Gus Van Harten.  It's a newspaper 
         4          article which starts: 
         5 
         6               They call him Danny Chavez because he has 
         7               the gumption to expropriate AbitibiBowater 
         8               which is apparently an US investor. 
         9 
        10          Do you recognize this article? 
        11     A    I -- yes, I recognize this article, and I can 
        12          confirm that AbitibiBowater was a US investor 
        13          because it had -- Abitibi and Bowater had merged 
        14          just a few earlier -- a few years earlier.  One 
        15          was, I think, a South Carolina-based company, and 
        16          the other was a Quebec-based company. 
        17     Q    Okay.  And in the article you are discussing the 
        18          NAFTA agreement and its application with respect 
        19          to the Province of Newfoundland's expropriation 
        20          of timber and water rights and two hydroelectric 
        21          plants that were owned by Abitibi? 
        22     A    I'm sorry, could you repeat that. 
        23     Q    So in the article you are discussing the NAFTA 
        24          agreement and its application to the Province of 
        25          Newfoundland's expropriation of timber and water 
        26          rights and two hydroelectric plants that were 
        27          owned by Abitibi? 
        28     A    I'm just going to take a look at this article and 
        29          refresh my memory.  My recollection is this 
        30          article was replying to another op ed that had 
        31          been written by J. Michael Robinson.  I don't 
        32          recall what he said in his op ed, but I do recall 
        33          that I was replying to his op ed.  So I would 
        34          say, firstly, the purpose of this article was to 
        35          reply to his op ed; secondly, I think his op ed 
        36          was highly critical of Danny Williams and the 
        37          Government of Newfoundland, and my aim in writing 
        38          this op ed was to give a perspective that was 
        39          supportive of the provincial position -- 
        40     Q    Okay. 
        41     A    -- in relation to this NAFTA arbitration that had 
        42          been initiated against Canada but that had arisen 
        43          from a provincial measure. 
        44     Q    Right.  So at the third line you state in the 
        45          newspaper article that this was courageous.  The 
        46          legislature of Newfoundland and Labrador should 
        47          be applauded for it; correct?  That's your view? 
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         1     A    My view was that it was courageous, and I was 
         2          supportive of the Newfoundland-Labrador 
         3          legislature for taking a strong stand by passing 
         4          legislation that expropriated the assets of 
         5          AbitibiBowater in the context of a concessional 
         6          contractual dispute and that provided for a 
         7          legislatively authorized process to determine the 
         8          amount of compensation that should be paid to the 
         9          company. 
        10     Q    Right. 
        11     A    So that's -- I think that's what I was trying to 
        12          get at when I thought that that was a courageous 
        13          decision in the face of all of the kinds of 
        14          pressures that no doubt can be brought to bear on 
        15          a provincial government when they have a 
        16          difficult situation dealing with a foreign 
        17          investor. 
        18     Q    Okay.  Thank you.  And then over the page at 
        19          page 2 in the paragraph you state: 
        20 
        21               Danny wins, above all, because he challenges 
        22               an illegitimate system.  NAFTA Chapter 11 is 
        23               illegitimate because the arbitrators are not 
        24               independent like judges. 
        25 
        26          And it's your opinion that the NAFTA Chapter 11 
        27          is legitimate -- is illegitimate? 
        28     A    It's my opinion that the investor-state 
        29          arbitration mechanism, because it lacks 
        30          requirements of legitimacy for a judicial process 
        31          including provisions for openness, independence, 
        32          and accountability, is something that should be 
        33          criticized, yes.  And when I speak of NAFTA 
        34          Chapter 11 here, my purpose is to highlight that 
        35          it's the investor-state arbitration process 
        36          within NAFTA Chapter 11.  That's my -- that's my 
        37          aim. 
        38     Q    And then you go on and you state -- "they" being 
        39          the arbitrators: 
        40 
        41               They are part of a tiny clique, populated 
        42               mostly from the world of commercial 
        43               arbitration.  Those who study this will 
        44               refer to it as a "club" or a "mafia." 
        45 
        46          So it's your opinion that the international 
        47          arbitrators form a club or a mafia? 
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         1     A    I draw that language from a study by Dezalay and 
         2          Garth called Dealing in Virtue which was 
         3          published, I believe, in 1996.  It's a classic 
         4          study in the field.  Dezalay and Garth are legal 
         5          anthropologists.  In their study they 
         6          interviewed -- I believe, it was either 2- or 300 
         7          participants in the world of international 
         8          commercial arbitration, international arbitration 
         9          in general.  This tended to be in a period before 
        10          the more recent explosion of investor-state 
        11          arbitration claims.  And in their study Dezalay 
        12          and Garth drew on the language used by 
        13          participants in the system themselves to refer to 
        14          their own domain, their own line of work, and in 
        15          that context Dezalay and Garth referred to some 
        16          of the persons they had interviewed describing 
        17          being an international arbitrator is like being 
        18          in a club or a mafia. 
        19               So those words came out of the literature, 
        20          and you will find literature where those words 
        21          are used to describe the field. 
        22               So that was my purpose in trying to convey 
        23          to the reader this notion that international 
        24          arbitration has a certain structure of sort of 
        25          senior gatekeepers at the top, and they are not 
        26          reflecting what most people would think about as 
        27          a world of hierarchical courts staffed by tenured 
        28          judges and who have, you know, various 
        29          institutional safeguards of independence and so 
        30          on. 
        31     Q    So you then -- I asked you whether or not in 
        32          your -- is it your opinion that international 
        33          arbitrators form a club or a mafia, so I 
        34          understand your evidence you are saying that you 
        35          refer to this study but you use that and you 
        36          promote that in your letter to the National Post. 
        37          It's part of your -- it's a point that you've 
        38          made? 
        39     A    I use that language drawing on the literature. 
        40          It's used quite widely in the field, that 
        41          language. 
        42     Q    And will you agree that the decision to draft the 
        43          NAFTA agreement to appoint arbitrators in the way 
        44          they are was a policy decision agreed to between 
        45          the three states? 
        46     A    Yes. 
        47     Q    Thank you.  And you'll agree that the CCFIPA 
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         1          contains a similar method for appointing 
         2          international arbitrators; correct? 
         3     A    The CCFIPA, oh, yes.  The Canada-China FIPA.  I 
         4          understand you. 
         5     Q    Sorry, for the record, CCFIPA -- perhaps I'll use 
         6          that throughout the day -- Canada-China Foreign 
         7          Investment Promotion and Protection Agreement. 
         8     A    Sure.  Yes, as I was talking about earlier, all 
         9          of these treaties are unified by the 
        10          investor-state arbitration mechanism, and the 
        11          method of appointment is standard. 
        12     Q    And you disagree with that policy decision in 
        13          your writing?  You ask for a critique of this? 
        14     A    If you don't mind, I'd like to tell a little bit 
        15          of a story about that; okay?  About where my -- 
        16          where I come from in terms of investor-state 
        17          arbitration, because if I answer that question 
        18          yes or no, I'm not sure it's capturing exactly 
        19          how my writings in relation to investor-state 
        20          arbitration -- you know, what they are doing. 
        21     Q    Well, I'm just asking -- I'm asking the questions 
        22          today, so ... 
        23     MR. UNDERHILL:  Well, he can answer -- he is trying to 
        24          answer your question, with respect, counsel.  You 
        25          should allow him to -- 
        26     THE WITNESS:  Perhaps -- just perhaps repeat the 
        27          question for me, and I'll do my best to answer. 
        28     MR. TIMBERG: 
        29     Q    And so I asked that -- whether you would agree 
        30          that the Canada-China FIPA contains a similar 
        31          method for appointing international arbitrators, 
        32          and you agreed; you said, yes.  And then I said, 
        33          "and you disagree with that policy decision ..." 
        34     A    I disagree with the -- I disagree with the 
        35          decision of Canada to consent to investor-state 
        36          arbitration when it's in the capital importing 
        37          position hosting substantial assets and thus 
        38          facing the risks and liabilities that come with 
        39          investor-state arbitration which are very serious 
        40          fiscal risks.  I disagree with that being done 
        41          without very thorough careful comprehensive study 
        42          of the implications as other governments have 
        43          carried out in recent years and actually reached 
        44          the conclusion that they are not going to assume 
        45          those risks and liabilities in relation to 
        46          investor-state arbitration.  I think that's a 
        47          very fair statement of what I disagree with. 
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         1     Q    Okay.  Thank you.  And then at the first page of 
         2          this article, you state -- I'll just take you 
         3          back to the article.  The first page, the fourth 
         4          paragraph, you have: 
         5 
         6               Even if Canada loses under NAFTA, however, 
         7               Danny Chavez wins.  He wins because Canada 
         8               must defend the claim, not Newfoundland and 
         9               Labrador, and Canada must pay any award. 
        10               Canada did not ask for the provinces' 
        11               consent when it signed up to NAFTA and so 
        12               the federal government rightly holds the 
        13               bag. 
        14 
        15               Now, you'll agree that under NAFTA it's the 
        16          federal government that's solely responsible to 
        17          pay monetary damages for any measure of a 
        18          subnational government that is found in breach? 
        19     A    If I could just comment on the paragraph that you 
        20          read to me, and I will certainly answer your 
        21          question.  This is a popularized way of putting 
        22          it, but what I'm trying to get at is what I would 
        23          call the constitutional conundrum that is latent 
        24          since NAFTA.  And the constitutional conundrum is 
        25          what happened if a provincial or other 
        26          subnational decision leads to a finding by the 
        27          arbitrators that there's been a breach of NAFTA 
        28          or another investment treaty?  We might imagine 
        29          the Canada-China FIPA.  What happens?  Who pays 
        30          the award?  Because based on labour conventions 
        31          case principles -- and I want to stress I don't 
        32          claim expertise as a constitutional law 
        33          specialist, but I am aware of some of the 
        34          constitutional law issues that tend to flow from 
        35          investor-state arbitration in a federalism 
        36          context.  Who pays the award, because the treaty 
        37          was consented to by the federal government 
        38          without seeking provincial consent, which -- and 
        39          of course in the case of some treaties, the 
        40          treaty is not ratified by the federal government 
        41          until provincial consent has been obtained, but 
        42          NAFTA and other FIPAs are entered into by the 
        43          federal government without seeking provincial 
        44          consent yet the measure that leads to the finding 
        45          of the breach is not in the responsibility of the 
        46          federal government.  It's not the federal 
        47          government's decision. 
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         1               So you would have thought morally perhaps it 
         2          should be the decision-maker who takes 
         3          responsibility for the breach until you realize 
         4          but that decision-maker has never consented or 
         5          never took part in the decision made on behalf of 
         6          Canada by the federal government to consent to 
         7          this quite exceptional review role that has been 
         8          allocated to the arbitrators under the treaty. 
         9          That's the point that I was trying to get at in 
        10          this paragraph in an effort to offer something to 
        11          defend the provincial point of view in light of 
        12          what I -- as I recall was a quite critical 
        13          perspective put forward by Michael Robinson in 
        14          the op ed that I was responding to. 
        15     Q    But you'll agree that the NAFTA language is an 
        16          agreement by the federal government to be bound 
        17          or to pay monetary damages for any measure that 
        18          may be found to be a breach of the terms?  That 
        19          is the agreement? 
        20     A    It's an agreement on behalf of Canada.  So the 
        21          commitment is by Canada as a matter of 
        22          international law, but this is a point for 
        23          example, that Mr. Thomas makes in his opinion I 
        24          very much agree with, the issue of how Canada's 
        25          responsibility on the international plane is 
        26          resolved as a matter of domestic law or internal 
        27          law is entirely that; it's a matter for the 
        28          federal government, the provincial government, 
        29          other levels of government, to work out amongst 
        30          themselves, and that is still a lingering issue 
        31          since NAFTA. 
        32               To my knowledge, it's never been worked out. 
        33          I'm not aware of any public agreement reached 
        34          between the federal government and provincial 
        35          governments determining who is going to pay in 
        36          these kinds of circumstances. 
        37     Q    So -- 
        38     A    And to me it remains a concern because you could 
        39          have -- I mean, the largest award we've seen 
        40          under a bilateral investment treaty was in 
        41          September of 2012 against Ecuador, was for 1.7 
        42          approximately billion dollars plus pre-award 
        43          interest.  What if Canada faced an award like 
        44          that arising from a provincial measure?  Who is 
        45          going to pay?  That's an outstanding question as 
        46          a matter of Canadian internal law although you 
        47          are right, and I agree, that the responsibility 
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         1          under the treaty is a responsibility of Canada on 
         2          the international plane. 
         3     Q    Thank you.  That's -- so that was my -- my 
         4          straightforward question for you was that the 
         5          terms of the NAFTA is that the federal government 
         6          agrees to be bound -- to be held responsible for 
         7          any monetary damages that may result from a 
         8          breach of a measure from any subnational 
         9          government? 
        10     A    And I don't mean to be difficult but you just 
        11          said the federal government agrees to be -- the 
        12          federal government will be bound.  No, it is 
        13          Canada that will be bound. 
        14     Q    Well, Canada will be bound -- 
        15     A    The federal government consents to Canada being 
        16          bound then the issue is, who is responsible for 
        17          Canada's liability as a matter of internal law. 
        18          That is the outstanding issue from a Canadian 
        19          point of view. 
        20     Q    And your outstanding issue, that you are saying, 
        21          goes beyond the terms of the NAFTA agreement, and 
        22          I'll suggest it also goes beyond the terms of 
        23          what is in the Canada-China FIPA? 
        24     A    It is a lingering issue that arises from the use 
        25          of investor-state arbitration in a federalist 
        26          context where only the national or federal level 
        27          of government is consenting to the treaty.  Now, 
        28          for Canada it really only arises in an effective 
        29          way, in a serious way, when we are entering 
        30          into -- when Canada is entering into an agreement 
        31          to subject its government decision-making to 
        32          investor-state arbitration, and it's doing that 
        33          when Canada, as I've mentioned, is in the capital 
        34          importing position with substantial foreign-owned 
        35          assets under the treaty, and the only treaty 
        36          where that's currently the case is NAFTA, and 
        37          Canada-China FIPA will be the second treaty where 
        38          that issue becomes really a live issue of concern 
        39          again. 
        40     Q    So -- but you'll agree that when you state in 
        41          your article "and so the federal government 
        42          rightly holds the bag," in a colloquial sense you 
        43          are communicating through this newspaper article 
        44          that the terms of the NAFTA result in the federal 
        45          government paying any possible damages that may 
        46          arise? 
        47     A    Yeah, I should be clearer that this op ed, I 
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         1          would admit it is a bit polemical.  It was 
         2          intended to give a bit of a boost to the 
         3          provincial point of view because I had the 
         4          reaction that Newfoundland and Labrador had been 
         5          sort of unfairly hung out as entirely to blame 
         6          for whatever went wrong in the AbitibiBowater 
         7          dispute, and I wanted to put forward 
         8          Newfoundland, Labrador's and the provincial point 
         9          of view as to why they shouldn't necessarily have 
        10          to pay these NAFTA awards, but of course it could 
        11          be resolved differently as a matter of Canadian 
        12          constitutional law.  And after the federal 
        13          government paid the settlement in this case, 
        14          Prime Minister Harper, as I recall, stated 
        15          publicly that they would, or they might, pursue 
        16          some sort of mechanism to allocate financial 
        17          responsibility to a provincial government in 
        18          these sorts of circumstances. 
        19     Q    So -- well, you stated that in your expert 
        20          report, and just to be clear, you have no 
        21          personal knowledge of Newfoundland ever actually 
        22          paying the settlement that resulted from the 
        23          AbitibiBowater? 
        24     A    Well, to my knowledge the federal government paid 
        25          it entirely, but there are other cases where it 
        26          appears a provincial government actually may have 
        27          paid compensation to settle a NAFTA claim.  It is 
        28          not entirely clear on the record. 
        29     Q    So I asked you about the AbitibiBowater.  So 
        30          you'll agree that you have no personal 
        31          knowledge -- to your -- you are -- just to be 
        32          clear on this one issue with respect to the 
        33          AbitibiBowater settlement, to your knowledge, the 
        34          federal government paid that settlement? 
        35     A    That's my understanding, yes. 
        36     Q    And you have no personal knowledge that 
        37          Newfoundland paid the settlement as a result of 
        38          anything that came from that? 
        39     A    I have no personal knowledge that Newfoundland 
        40          and Labrador paid one penny towards that 
        41          settlement. 
        42     Q    Okay.  Thank you.  We just had an exchange there 
        43          as to who the proper parties are to the 
        44          agreement, so I am just going to show you from 
        45          Exhibit B from the affidavit of Vernon MacKay he 
        46          attaches the actual agreement between the 
        47          Government of Canada and the Government of the 
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         1          People's Republic of China, and I'll just show 
         2          you the front page there.  It just clarifies who 
         3          the parties are, the Contracting Parties.  And so 
         4          you'll agree that just for the record the parties 
         5          are the Government of Canada and the Government 
         6          of the People's Republic of China? 
         7     A    As a matter of international law it states that 
         8          in terms of treaties.  The question is whether 
         9          the entity or the individual acting on behalf of 
        10          state has the authority to consent to a 
        11          particular treaty.  In this -- it's quite common 
        12          for treaties to refer to the parties as being the 
        13          relative governments of the countries, but the 
        14          governments are binding the state as a unified 
        15          entity, as a single entity.  So I just wanted to 
        16          highlight that because it's actually a good way 
        17          to point out how one level of government as a 
        18          matter of Canadian domestic law or even one -- of 
        19          course one federal official such as the prime 
        20          minister or the foreign affairs minister, as a 
        21          matter of international law, they have the 
        22          authority to enter into a treaty on behalf of 
        23          Canada as a whole.  So that's what you see here 
        24          is the parties or the governments, the 
        25          governments are authorized representatives of the 
        26          state, and the states are entering into the 
        27          treaty. 
        28               So when, in the field, we talk about 
        29          investment treaties, we always talk about them as 
        30          agreements between states, not between 
        31          governments because from an international law 
        32          point of view, that's what they are.  They bind 
        33          the state as a whole, and it's up to each state 
        34          to work out how to -- how to implement, how to 
        35          meet its obligations under international law as 
        36          an internal matter.  International law doesn't 
        37          care how you work it out internally, how the 
        38          Government of Canada is going it work it out with 
        39          other levels of government in Canada, how to 
        40          manage these obligations that it's assuming. 
        41               I just wanted to make all that clear that 
        42          this is a treaty between states, but, yes, the 
        43          Contracting Parties, as the treaty says, are the 
        44          governments because they are the authorized 
        45          representatives of the respective states. 
        46     Q    So you'll agree that the contract is between the 
        47          Government of Canada and the Government of the 
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         1          People's Republic of China? 
         2     MR. UNDERHILL:  Well, no, counsel, he has already 
         3          answered that question.  It's not as simple as 
         4          you want to portray it. 
         5     THE WITNESS:  I am happy to answer it again. 
         6     MR. UNDERHILL:  I don't think there's any need to.  He 
         7          has answered your question. 
         8     MR. TIMBERG:  Maybe we'll just have that article 
         9          marked for identification purposes. 
        10 
        11          EXHIBIT A FOR IDENTIFICATION:  Article Financial 
        12          Post January 9, 2009, 2 pages 
        13 
        14     MR. TIMBERG: 
        15     Q    So I'd like to show you another newspaper 
        16          article.  This is still pre the Canada-China 
        17          FIPA.  This is dated August 15th, 2011.  It's 
        18          published in the Hamilton Spectator.  The title 
        19          is "The Carlisle Quarry and NAFTA Free Trade 
        20          Agreement Lets International Investors Bypass 
        21          Laws in Our Courts."  And do you recognize this 
        22          article? 
        23     A    Yes. 
        24     Q    And you prepared this.  At page 2, six paragraphs 
        25          down, you state: 
        26 
        27               More importantly, Canada must stop signing 
        28               trade deals that allow for investor-state 
        29               arbitration.  If Canadian companies need 
        30               these protections abroad, they can negotiate 
        31               them directly in their contract to the 
        32               foreign governments.  No major deal in a 
        33               developing country would go through today 
        34               without an elaborate contract that includes 
        35               its own dispute settlement provisions. 
        36 
        37          Is it your personal opinion that Canada must stop 
        38          signing international trade deals that allow for 
        39          investor-state arbitration? 
        40     A    Well, this is another op ed.  Typically in an 
        41          op ed you use somewhat colloquial language.  I 
        42          refer to trade deals because typically I find the 
        43          public has a better understanding of what a trade 
        44          deal is than, you know, an investment treaty. 
        45               But my position is as a principal position I 
        46          think investor-state arbitration should be a 
        47          judicialized process and that it's inappropriate 
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         1          to continue to consolidate investor-state 
         2          arbitration until it's a judicialized process. 
         3          Others would take a different view and they would 
         4          say, well, we think it should be judicialized. 
         5          In fact, I find these days it's increasingly 
         6          widely accepted that the situations of conflict 
         7          of interest and overlapping roles and so on with 
         8          respect to the arbitrators is out of hand and is 
         9          a serious problem. 
        10               I'll just mention last week I was in 
        11          Helsinki at a meeting that was attended by 
        12          various experts, people from various 
        13          organizations, some who would be conventionally 
        14          associated with the state position or 
        15          non-governmental organization or with the 
        16          investor sort of business perspective, and there 
        17          was just a widespread acceptance in the room that 
        18          something needs to be done about the arbitration 
        19          process. 
        20               Now -- but the point I was trying to make is 
        21          that others might have a different gauging of it. 
        22          They might say, look, there are problems with 
        23          investor-state arbitration.  I think probably 
        24          Mr. Thomas and I aren't really that far away from 
        25          each other on that point, but they would say, but 
        26          let's keep going with the existing arrangements 
        27          and hope that states bring in reforms to address 
        28          some of these problems in time.  I'm just of the 
        29          view that the reforms are really quite important 
        30          and the problem serious enough that it's just 
        31          necessary to say that states should stop signing 
        32          up to treaties that provide for investor-state 
        33          arbitration, and, you know, some states have in 
        34          recent years adopted that position, others have 
        35          not. 
        36               Canada is one of the ones that have not, and 
        37          I'm -- it would be a good thing, in my view, if 
        38          Canada, you know, as a point of principle, 
        39          stopped consolidating the investor-state 
        40          arbitration mechanism and as a point of sort of 
        41          national interest didn't commit to investor-state 
        42          arbitration especially in any treaties when 
        43          Canada is host to substantial assets from the 
        44          other countries in the capital importing position 
        45          because there seem to be some very important 
        46          outstanding issues that haven't been resolved yet 
        47          as to how those risks and liabilities are going 
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         1          to be handled and how well they've been managed. 
         2     Q    Okay.  So -- 
         3     A    Did you want me to speak to the contractual?  You 
         4          read to me about the role of contracts, and I 
         5          could just quickly highlight the -- 
         6     Q    No, I haven't asked a question about that. 
         7     A    Oh, I am sorry.  I thought that was part of your 
         8          interest. 
         9     Q    You state at the bottom of this paragraph: 
        10 
        11               Canada should have abandoned investor-state 
        12               arbitration then.  Following Australia, it 
        13               should do so now.  If not, Canadians need to 
        14               know that the wrong-headed decision to allow 
        15               these unfair lawsuits against democratic 
        16               choice continues to rest squarely with the 
        17               federal government. 
        18 
        19               So just to be clear, it's your view that the 
        20          Canadian government should abandon investor-state 
        21          arbitration?  That's your position? 
        22     A    My position is in order to support an 
        23          international judicial process to resolve these 
        24          sorts of disputes, we need to replace 
        25          investor-state arbitration with -- well, I've 
        26          actually -- would call it simply an international 
        27          investment court, but some kinds of 
        28          judicialization reforms to allow for 
        29          international adjudication to protect investors, 
        30          also, I suggest, to hold them to certain basic 
        31          responsibilities.  I would like to see that 
        32          happen as well, but I understand this is sort of 
        33          a long-term -- you know, a long-term vision and 
        34          that it's going to take some time to get there. 
        35     Q    All right.  So you are acknowledging that that 
        36          would be a new policy decision to change the 
        37          means by which international arbitrators are 
        38          appointed? 
        39     A    I would accept it would be a change of decision 
        40          to do what Australia did and come out with a 
        41          statement that going forward we are not going to 
        42          include investor-state arbitration in future 
        43          trade agreements, yes. 
        44     Q    And it's your position that the government of -- 
        45          it was wrong -- it was wrong-headed of the 
        46          Government of Canada to include investor-state 
        47          arbitration provisions in the Canada-China FIPA 
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         1          also? 
         2     A    I think -- actually, I reflected on this issue a 
         3          bit about the Canada-China FIPA, and my initial 
         4          reaction was, as I said, I mean, I have this 
         5          principal objection to investor-state 
         6          arbitration, but from a Canadian point of view 
         7          I've always sort of accepted the realist point 
         8          that for Canada's other -- which applies in 
         9          relation to Canada's other FIPAs, that Canada has 
        10          an economic interest in having these mechanisms 
        11          in place to provide the maximum protection to 
        12          Canadian investors abroad that presumably the 
        13          government wants even though I think the role of 
        14          investor-state arbitration in that respect is 
        15          sometimes overstated when you look at the 
        16          evidence and what some of the alternative options 
        17          are that are available to protect investors. 
        18               And so for that reason, I always sort of 
        19          thought, well, I'm not -- there's no need for me 
        20          to say anything about Canada's other FIPAs, and 
        21          they are just not very significant agreements 
        22          from a Canadian point of view in terms of Canada 
        23          as a host state; Canada as a state that is 
        24          assuming risk and liabilities like being sued by 
        25          foreign investors.  So when the Canada-China FIPA 
        26          came along, I really sort of reflected on that 
        27          and I -- I think came down in the view that my 
        28          position was, with respect to the Canada-China 
        29          FIPA, different people have different views about 
        30          this FIPA and the role of investor-state 
        31          arbitration in it and the decision to be in a 
        32          sense the leading developed country in the world 
        33          in terms of locking ourselves into investor-state 
        34          arbitration when we are in the capital importing 
        35          position.  And I came down on what I think should 
        36          happen and the position I -- you know, I tried 
        37          to, you know, focus on was that there should be 
        38          sort of an open and thorough review of all of the 
        39          issues and the different perspectives before 
        40          Canada makes the long-term decision to conclude 
        41          this FIPA.  And I was informed in that respect by 
        42          my knowledge of what the Australian government 
        43          had done and what the South African government 
        44          has done before they reached their decisions to 
        45          re-evaluate the role of investor-state 
        46          arbitration. 
        47     Q    So to summarize, when you read about the 
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         1          Canada-China FIPA when it was announced, made 
         2          public, last September 2012, your position was to 
         3          call for that it should not be ratified, that 
         4          there should be a full public debate before it 
         5          gets put into full force and effect? 
         6     A    Yeah, I wanted to see more public study of it to 
         7          allow for a more informed evaluation of the FIPA, 
         8          yeah.  That's right. 
         9     Q    Okay. 
        10     A    Do you want this document back? 
        11     MR. TIMBERG:  Yeah.  Maybe we can get that marked as 
        12          the next for identification purposes only. 
        13 
        14          EXHIBIT B FOR IDENTIFICATION:  Article from the 
        15          Hamilton Spectator, August 15, 2011, titled "The 
        16          Carlisle Quarry and NAFTA Free Trade Agreement 
        17          Lets International Investors Bypass Laws in Our 
        18          Courts" 
        19 
        20     MR. TIMBERG: 
        21     Q    I'd like to show you another article that you 
        22          published.  This is dated October 26th, 2011, 
        23          Waterloo Region Record.  Its title is "Canada 
        24          should do a better job negotiating trade deals. 
        25          Gus Van Harten."  Do you recognize this document? 
        26          It also states -- 
        27     A    Not off the bat but let me give it a read, and 
        28          I'm sure it will come back.  Okay.  I recall now. 
        29          This op ed was parallel to an article I wrote, a 
        30          study I did, for the Macdonald-Laurier Institute 
        31          which talked about Canada's experience both as a 
        32          respondent state under NAFTA and the experience 
        33          of Canadian investors under NAFTA and other -- 
        34          and FIPAs, and sort of highlighted some of the 
        35          potential concerns that may arise from that 
        36          record about how the lack of institutional 
        37          safeguards of independence in the arbitration 
        38          process might be to Canada's disadvantage. 
        39               I don't want to make strong claims about 
        40          this because there's really not enough data to 
        41          make -- you know, draw any conclusions.  But 
        42          Canada's experience, especially the experience of 
        43          Canadian investors, has been very, very negative, 
        44          and, in fact, there's even information on the 
        45          record that in some cases the arbitrators, you 
        46          know, have sort of -- well, in one case in 
        47          particular which I talk about -- I'll just say I 
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         1          talk about this in that article, longer article, 
         2          for the Macdonald-Laurier Institute.  And as I 
         3          recall the Macdonald-Laurier Institute drafted an 
         4          op ed which -- I'm not sure if I drafted it, or 
         5          they drafted it, but they certainly promoted it. 
         6          And, in fact, I think that -- yeah, they would 
         7          have published this on Troy Media, and it would 
         8          have been picked up in this newspaper, the 
         9          Waterloo Region Record. 
        10               And I want to stress, by the way, in no 
        11          op ed that I've ever written have I ever had any 
        12          responsibility in the title of the op ed.  That's 
        13          always -- I've never asked about that.  I always 
        14          assume that was editorial discretion.  So I've 
        15          never done anything to write the titles. 
        16     Q    All right.  So you recognize this now? 
        17     A    Yes, I do recognize this article, yes. 
        18     Q    Okay.  So I'd just like to go to the very last 
        19          paragraph.  You state: 
        20 
        21               Canada should seek to reform investor-state 
        22               arbitration under NAFTA Chapter 11 and adopt 
        23               a revised model and ongoing trade 
        24               negotiations with the European Union. 
        25 
        26          So is it your opinion that Canada should reform 
        27          the investor-state arbitration provisions in 
        28          NAFTA Chapter 11? 
        29     A    Well, what I was recommending in the 
        30          Macdonald-Laurier Institute article was that 
        31          Canada take what it did in the Canadian agreement 
        32          on internal trade and do the same thing in the 
        33          Canada EU free trade agreement if that agreement 
        34          were to provide for investor-state arbitration 
        35          because my understanding is that the reforms that 
        36          were made to the person to government arbitration 
        37          process in Canada's agreement on internal trade 
        38          were adopted after federal provincial 
        39          discussions.  The arbitration mechanism itself is 
        40          based on the arbitration mechanism in Chapter 11 
        41          of NAFTA, but Canada's agreement on internal 
        42          trade is actually a really good example of how 
        43          you can bring in reforms oriented at 
        44          judicialization that are pragmatic, that are 
        45          doable, and you could actually put them in one 
        46          bilateral treaty without having to go so far as 
        47          to create a whole new court and all the rest of 
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         1          it.  So -- 
         2     Q    So that's a different -- that would be a 
         3          different option, a different mechanism, that 
         4          could be promoted in your opinion? 
         5     A    Yeah.  To adjust investor-state arbitration to 
         6          model it on the reforms that Canada adopted 
         7          internally in the agreement on internal trade, 
         8          and I was sort of trying to highlight Canada's 
         9          own experience as something that might be 
        10          appealing to the federal government if you would 
        11          look at, you know, Canada has already done this 
        12          internally.  It's not like we would -- we would 
        13          be, you know, trailblazing per se. 
        14     Q    Right.  But so is it your opinion that Canada 
        15          should reform the investor-state arbitration 
        16          provisions in NAFTA Chapter 11? 
        17     A    It's my opinion that Canada should adopt a 
        18          reformed approach to investor-state arbitration 
        19          to ensure that it's a judicialized process like 
        20          other international courts and tribunals that 
        21          deal with these kind of disputes.  This 
        22          investor-state arbitration process really stands 
        23          out as very different from other international 
        24          courts and tribunals for that judicialization 
        25          reason. 
        26     Q    And then you'll also agree that -- is it your 
        27          opinion also that Canada should not ratify the 
        28          Canada-China FIPA due to your concerns about 
        29          investor-state arbitration provisions contained 
        30          therein? 
        31     A    Well, again, I tend to approach this in two ways: 
        32          First of all, I think about it from the sort of 
        33          principled point of view that I've elaborated as 
        34          an academic for a number of years, and it is 
        35          increasingly accepted that states need to look at 
        36          the investor-state arbitration mechanism.  It's a 
        37          problem.  Model it on the W2 appellate body. 
        38          Model it on some other international judicial 
        39          body, but look at this arbitration mechanism and 
        40          fix some of these problems because it is getting 
        41          embarrassing, some of the -- you know, some of 
        42          the situations that unfortunately come to light, 
        43          and so that is my principal position, and I try 
        44          to maintain that principal position for all 
        45          states because I write to an international 
        46          audience and so on. 
        47               But when I'm in Canada, when I think of 
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         1          Canada's interests, it's a little bit different. 
         2          And I do agree that it's not a good idea for 
         3          Canada even from the sort of Canadian 
         4          perspective.  Not speaking of the international 
         5          perspective here.  From the Canadian perspective 
         6          it's a very -- you know, it's an issue that 
         7          deserves serious attention before we take this 
         8          step of locking ourselves in long term to 
         9          investor-state arbitration while in the capital 
        10          importing position, while being a host to 
        11          substantial foreign-owned assets under the 
        12          treaty. 
        13     Q    All right.  Now, if we could turn to the 
        14          Canada-China FIPA, you sent a series of public 
        15          letters to the prime minister -- 
        16     MR. TIMBERG:  We should maybe get that marked as the 
        17          next exhibit for identification purposes. 
        18 
        19          EXHIBIT C FOR IDENTIFICATION:  Article from the 
        20          Waterloo Region Record newspaper, October 26, 
        21          2011, titled "Canada should do a better job 
        22          negotiating trade deals.  Gus Van Harten" 
        23 
        24     MR. TIMBERG: 
        25     Q    Now, you sent a series of public letters to the 
        26          prime minister and to all of the premiers of each 
        27          province on October 16th, 2012, asking them to -- 
        28          asking the prime minister to reconsider.  At the 
        29          very last paragraph -- 
        30     A    Yes, yes. 
        31     Q    -- you say you are asking the prime minister to 
        32          reconsider your decision to proceed with 
        33          ratification of this treaty without provincial 
        34          consent or a serious public debate on or about 
        35          October 31st.  And is it -- was it your goal in 
        36          sending these letters to have the government 
        37          reconsider ratification of the Canada-China FIPA? 
        38     A    Yes. 
        39     Q    And you didn't send this letter directly to the 
        40          prime minister; you posted it on the web somehow? 
        41     A    I sent it to -- I emailed it to the prime 
        42          minister and trade minister, as I recall. 
        43     Q    How did it become available on opinion papers of 
        44          The Tyee, and did you circulate it more broadly? 
        45     A    I believe I had been contacted -- you see, before 
        46          this I had written an op ed in the Toronto 
        47          Star -- 
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         1     Q    Okay. 
         2     A    -- and as I recall, I was contacted by someone 
         3          from The Tyee about this letter -- no, I was 
         4          contacted by someone from The Tyee about what I'd 
         5          written in the earlier op ed, questions about the 
         6          FIPA, what it meant, and in the course of 
         7          explaining that, I must have mentioned that I had 
         8          done this, and they asked me for a copy, and I 
         9          said, okay. 
        10     Q    Okay.  Thank you.  And you agreed to share this 
        11          letter with The Tyee because you wanted to 
        12          facilitate public debate on the ratification of 
        13          the Canada-China FIPA?  You were seeking to have 
        14          the public -- saw this as your role to provide 
        15          information to the public? 
        16     A    Yeah, I saw it as my role as sort of academic 
        17          specialist to explain what the FIPA meant.  And, 
        18          yeah, that was my role. 
        19     Q    Okay.  And the op ed with the Toronto Star -- 
        20          which I don't have a copy of -- you approached 
        21          them, or they approached you? 
        22     A    No, I wrote the op ed and sent it to them, yes. 
        23     Q    So that was your -- 
        24     A    But I've done that before, but, you know, I did 
        25          do that. 
        26     Q    So you see that as sort of part of what your role 
        27          as a professor on this area that you will 
        28          regularly write an op ed and send it? 
        29     A    I do often write op eds, it's true, yes.  I don't 
        30          want to say it's encouraged, but the university 
        31          sort of looks fondly on this, and that's, I 
        32          think, my original motivation was -- it was kind 
        33          of another op ed on a topic I knew about although 
        34          this topic was one that was almost at the centre 
        35          of my research expertise. 
        36     Q    Okay.  Thank you.  Now ... 
        37     A    Would you like this to be marked, or do you want 
        38          to ... 
        39     MR. TIMBERG:  As the next one for identification. 
        40 
        41          EXHIBIT D FOR IDENTIFICATION:  Articles from The 
        42          Tyee of a series of public letters to the prime 
        43          minister and all provincial premiers from G. Van 
        44          Harten on October 16, 2012 
        45 
        46     MR. TIMBERG: 
        47     Q    And when you -- on December 11th, 2012, you were 
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         1          invited by Liz Hanson, the official NDP 
         2          opposition in the Yukon, to give a speech with 
         3          respect to the Canada-China FIPA; correct? 
         4     A    Yeah, she invited me to come to the Yukon and 
         5          talk to -- for a public -- to give a public forum 
         6          about the FIPA, yes. 
         7     Q    And that public forum was videotaped? 
         8     A    As I recall, it was. 
         9     Q    And to your knowledge that's been posted on the 
        10          web also, and that's available to the public now? 
        11     A    I believe so, although I haven't watched it. 
        12     Q    Okay.  I watched it.  It's an hour and -- well, 
        13          it's almost two hours long, and in there you 
        14          state when asked about why you sent these -- the 
        15          letter to the prime minister that we were just 
        16          talking about on October 16th, you said that "I 
        17          thought to my --"  You state that there was 
        18          certainly a significant risk that Canada could 
        19          face a level of fiscal liability going forward: 
        20 
        21               I thought to myself if that happens and 
        22               there's a public inquiry, at least I will 
        23               have these emails which I sent to the 
        24               premiers and prime minister which I could 
        25               show at the inquiry and someone would have 
        26               to answer some awkward questions as to how 
        27               the emails were handled at that time.  That 
        28               was my intent when I wrote those emails. 
        29 
        30          Do you recollect saying that at that 
        31          presentation? 
        32     A    I don't recollect saying it, but I -- you know, I 
        33          don't doubt that I said it.  I take you at your 
        34          word.  And it actually -- I would be happy to 
        35          speak to that if you want me to. 
        36     Q    Yeah.  I just -- but your concern was that you 
        37          wanted to put your view on the record, and you 
        38          were concerned that in the future if there's a 
        39          public inquiry that you would have -- 
        40     A    Yeah. 
        41     Q    -- made a public statement and that someone would 
        42          have to answer some awkward questions. 
        43     A    Yeah, I recall -- my recollection is -- first of 
        44          all, you may or may not know I worked on a couple 
        45          of public inquiries in the past. 
        46     Q    M'mm-hmm. 
        47     A    And early on when I looked at the FIPA one of the 
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         1          things that came to mind was we just had the 
         2          Occidental Petroleum Number 2 case against 
         3          Ecuador with the award of, you know, about 
         4          $2 billion.  That was recent, very recent.  There 
         5          were other things.  The Ping An lawsuit against 
         6          Belgium for -- you get different reports of the 
         7          amount, but it's, you know, 2 or $3 billion by a 
         8          Chinese investor.  It's the first really 
         9          significant Chinese investor claim under one of 
        10          these treaties, and it's also significant because 
        11          obviously China has only emerged as a major 
        12          capital exporter since about 2008 or 2009.  And 
        13          so one of the things that I thought of was, in 
        14          fact, this kind of Danny Williams-type scenario 
        15          that we were speaking about earlier, this 
        16          constitutional conundrum that is still latent 
        17          under NAFTA. 
        18               It has never really been resolved to my 
        19          knowledge, at least on the public record, who is 
        20          actually going to be responsible if a province is 
        21          found by its actions to have breached one of 
        22          these treaties, and the federal government -- 
        23          because let's say it's for $2 billion -- says, 
        24          well, we are not going to pay.  What is going to 
        25          happen then?  That was on my mind, and I thought 
        26          to myself that is a situation that could very 
        27          well lead to a public inquiry and having worked 
        28          on a public inquiry, I sort of had thought to 
        29          myself, wouldn't it be helpful for the staff to 
        30          have someone pop up and say, this is part of the 
        31          record.  I let decision-makers know what at least 
        32          some of the concerns are when there was still 
        33          time to reconsider whether to ratify the treaty 
        34          and trigger the long-term lock-in period of the 
        35          treaty because -- and I should just add one other 
        36          point. 
        37               I'm sorry if I'm going on, but just to add 
        38          one other point is, in the literature in this 
        39          field I would highlight in particular work by 
        40          Lauge Poulsen and Emma Aisbett.  They talk about 
        41          why states enter into these kinds of treaties, 
        42          and they talk about it from the point of view of 
        43          bounded rationality as a concept, meaning the 
        44          decision-making of states, when they enter into 
        45          the treaties, often doesn't carry the full 
        46          awareness of the treaties' risks and liabilities 
        47          at the time.  Their awareness of the risks and 
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         1          liabilities occur when there is an acute event 
         2          that's very serious, and that is typically the 
         3          bringing of a major claim by one of these 
         4          companies, and we see -- by a foreign company and 
         5          by a foreign investor under the treaty.  And we 
         6          can point to the experience of some countries 
         7          like South Africa when it was sued for its black 
         8          economic empowerment legislation.  All of a 
         9          sudden a light seemed to have gone on in the 
        10          government as to what they'd agreed to. 
        11               I've been told anecdotes about one country 
        12          when it was sued for the first time had to ask 
        13          for a copy of the treaty from the lawyers for the 
        14          foreign investor.  Not to say that that is 
        15          necessarily the widespread situation that states 
        16          were not fully aware of what they were doing when 
        17          they lined up these treaties going back to about 
        18          1990 before any of the claims had really come and 
        19          awards were on the public record.  Other than one 
        20          award, the awards don't really start coming until 
        21          the late 1990s.  That's all reflected in that 
        22          literature, that awareness, that the states tend 
        23          to realize what kind of risks and liabilities 
        24          they have assumed almost when it's too late, when 
        25          they can't change their decision because they 
        26          find out, my goodness, we've concluded one of 
        27          these treaties, and then they look closely at the 
        28          terms of the treaty, and they find it has a 
        29          15-year minimum term and then even after that, it 
        30          continues to apply for another 10 or 15 years to 
        31          existing investments. 
        32               And when I looked at the Canada-China FIPA 
        33          it was the first time -- I mean, as I mentioned, 
        34          the Canada-China FIPA and NAFTA are distinct 
        35          because they apply to substantial amounts of 
        36          incoming investment and thus carry a level of 
        37          risk and liability that Canada's other treaties 
        38          that provide for investor-state arbitration -- 
        39          the 24 or so FIPAs and the three free trade 
        40          agreements -- do not carry.  But the Canada-China 
        41          FIPA is actually unique because it combines that 
        42          effectiveness of the international legal 
        43          obligations because of the position of Canada as 
        44          the capital importing country with a long-term 
        45          lock-in period of 15 years plus one year's notice 
        46          after the first 15 years prior to termination and 
        47          then the continued, you know, survivor -- or 
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         1          sometimes they are called "hangover clauses," or 
         2          after termination continues to apply to existing 
         3          investors. 
         4               So it's those -- those features that I think 
         5          led me to say, well, I almost feel like there 
         6          aren't that many specialized researchers who know 
         7          this field really well in Canada who are outside 
         8          of the government and outside of the big law 
         9          firms who are really in a position to go on 
        10          record about this.  I sort of felt to myself I'm 
        11          going to go on record about it, and I would like 
        12          to ensure that at least the decision-makers know 
        13          what they are doing before they get into this 
        14          decision. 
        15     Q    Thank you. 
        16     MR. UNDERHILL:  Tim, is this a good time for a break? 
        17     MR. TIMBERG:  Sure. 
        18 
        19          (PROCEEDINGS RECESSED AT 11:10 A.M.) 
        20          (PROCEEDINGS RECONVENED AT 11:28 A.M.) 
        21 
        22                             GUS VAN HARTEN, a witness 
        23                             called for the Applicant, 
        24                             resumed. 
        25 
        26     CROSS-EXAMINATION BY MR. TIMBERG:  Continued 
        27     Q    I'd like to show you another article.  This is 
        28          dated October 29th, 2012.  It says The Province, 
        29          and it says it's by yourself.  It's title, which 
        30          you've clarified you don't create, it's titled 
        31          "Canada-China Free Trade Deal Requires More 
        32          Debate."  Do you recognize this article? 
        33     A    Yes. 
        34     Q    On the second page -- I think I've highlighted it 
        35          on your copy -- you state, "the treaty --" being 
        36          the Canada-China FIPA: 
        37 
        38               The treaty may or may not have a 
        39               catastrophic impact on Canada's finances, 
        40               economy and bargaining power.  None of the 
        41               feared outcomes may materialize.  The 
        42               federal government evidently does not want 
        43               Canadians to learn more.  They will have 31 
        44               years to repent at leisure. 
        45 
        46          So you wrote that, those sentences there?  That's 
        47          your statement?  And so will you agree that none 
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         1          of the feared outcomes from ratification of the 
         2          Canada-China FIPA may materialize? 
         3     A    Well, that's really an issue of risk assessment. 
         4          Once you accept some of the first order questions 
         5          of the authority that the arbitrators have under 
         6          this FIPA, which I've always found are almost -- 
         7          it takes a lot of time to explain to people those 
         8          first order issues about just the kinds of 
         9          authority that the arbitrators have under the 
        10          treaties.  People are, you know, a little bit 
        11          surprised to hear that the arbitrators can review 
        12          legislative decisions, judicial decisions and can 
        13          order these large compensation awards without, 
        14          you know, rigorous review by a court anywhere. 
        15          But that is sort of -- you know, that's par for 
        16          the course in the field of discussion.  We've 
        17          internalized all those points, but when I was 
        18          trying to explain this FIPA to people, at times 
        19          it just took a long time to get through some of 
        20          those basic first order questions. 
        21               So then that leads to the next area of 
        22          questions which is, in a sense, the risk 
        23          assessment.  How likely is it that particular 
        24          scenarios will emerge?  When I say none of the 
        25          feared outcomes may materialize, I'm not really 
        26          speaking about any specific outcome.  To do a 
        27          proper risk assessment we'd have to look at, 
        28          well, what specific outcome are we talking about, 
        29          and is -- a series of general principles when 
        30          thinking about a risk assessment in this 
        31          situation I think you have to first of all look 
        32          at the fact that the minimum life span of a 
        33          treaty is a 31-year life span including the 
        34          survivor or the hangover clause.  And in order to 
        35          evaluate what is going to happen in that 31-year 
        36          period, we have fairly limited data. 
        37               We have awards under all of the treaties 
        38          dating back to about the late 1980s, mid-to-late 
        39          1980s.  So we have maybe a -- 15 years of data to 
        40          evaluate an experience over a 31-year period.  If 
        41          we collect the awards -- 
        42     Q    Sorry. 
        43     A    -- under all of the treaties then we would have, 
        44          you know, I would approximate about 190 cases 
        45          under investment treaties to date that have led 
        46          to a publicly available award.  Based on a review 
        47          of those awards, we could in turn assess how the 
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         1          Canada-China FIPA is likely to be applied.  But 
         2          that brings us to the next factor is that in the 
         3          awards it doesn't take long to realize that the 
         4          arbitrators may apply the same language in very 
         5          different ways.  So you have to make a series of 
         6          assessments about how the language in the 
         7          Canada-China FIPA may be interpreted, and I think 
         8          combined with that you also have to think about 
         9          how much inward investment is there likely to be 
        10          in the case of China.  Right now -- well, in 2011 
        11          is was between 10 and $11 billion.  After the 
        12          Nexen takeover was approved, let's say 
        13          approximately, you know, mid $20 billion of 
        14          Canadian -- of Chinese inward investment in 
        15          Canada. 
        16               However, in 2011, inward investment in 
        17          Canada is a share of total Chinese outbound 
        18          investment in the world.  Canada was about 
        19          one-sixth of that investment, and there are 
        20          predictions, which I believe the government 
        21          itself has put on record, that by 2020 there 
        22          could be $1 trillion in outbound investment from 
        23          China.  Now, if you extrapolate, that's in a 
        24          fairly short order one-sixth of 1 trillion, we 
        25          could be between 100 and $200 billion in Chinese 
        26          investment in Canada. 
        27     Q    But you don't know that.  You are speculating 
        28          with that statement. 
        29     A    Well, it's part of a risk-assessment process; 
        30          right?  I mean, there's a 31-year life span, and 
        31          if you get to 2020, I think we have -- let's 
        32          say -- $150 billion in Chinese investment which I 
        33          think is a fair extrapolation from data that the 
        34          government has put on record and from just the 
        35          trajectory.  If you look at the trajectory of 
        36          Chinese inbound investment in Canada in the last 
        37          five years, it would support those kinds of 
        38          anticipated numbers, and that's -- keep in mind 
        39          that's only about seven or eight years into the 
        40          31-year life span of the FIPA.  Now, of course 
        41          that's an assessment; that's an anticipation, but 
        42          I don't see how else you can evaluate the risks 
        43          and the liabilities and the associate -- you 
        44          know, without making those kinds of judgment 
        45          calls. 
        46               And the last point I would mention is, in 
        47          the last two or three years, we have had a rapid 
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         1          development in the field of investor-state 
         2          arbitration and the kind of claims that have been 
         3          brought.  So I mentioned the largest award 
         4          against a country, $2 billion, was just this past 
         5          September.  There are various sort of notorious 
         6          claims brought by large companies against 
         7          developed countries for policy decisions such 
         8          as -- it's quite well known -- the Philip Morris 
         9          lawsuit against Australia for its anti-tobacco 
        10          measures.  The Vattenfall lawsuit against Germany 
        11          for its decision to phase out nuclear power, and 
        12          even recent claims against Canada like Lone 
        13          Pines, the NAFTA claim by Lone Pines against 
        14          Canada arising from Quebec's moratorium on 
        15          fracking. 
        16               And if I can just finish the point because I 
        17          think it's very important.  For example, at the 
        18          Helsinki meeting last week, we had a background 
        19          report that tracked -- that reported that in the 
        20          past five years 33 percent of the investment 
        21          treaty cases that we know of arose in those last 
        22          five years.  So this is an evolving and expanding 
        23          context where you have to adopt a certain caution 
        24          if you are trying to give a prudent risk 
        25          assessment in relation to a treaty with such a 
        26          long-term life span. 
        27               So I wanted to say that because clearly I 
        28          haven't captured all of those points in one or 
        29          two lines in this op ed and, you know, I can 
        30          assure you that if I had more than 850 words to 
        31          write op eds I would have tried to capture it 
        32          better.  But I hope that that gets at this issue 
        33          that I believe is being raised here, which is 
        34          this risk-assessment issue. 
        35     Q    But you will agree that when you say that they 
        36          may or may not occur, that you don't know; you 
        37          don't have any personal knowledge or insight as 
        38          to what may or may not happen in the future? 
        39     A    The nature of risk assessment is you are trying 
        40          to anticipate things that are going to happen in 
        41          the future, and none of us have a crystal ball, 
        42          so I don't know for sure, no. 
        43     MR. UNDERHILL:  Do you want to mark that for 
        44          identification, Tim? 
        45     MR. TIMBERG:  It's for identification. 
        46 
        47          EXHIBIT E FOR IDENTIFICATION:  Article from The 
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         1          Province newspaper, October 28, 2012, titled 
         2          "Canada-China Free Trade Deal Requires More 
         3          Debate" 
         4 
         5     MR. TIMBERG: 
         6     Q    Now, I'd like to -- I understand that the then 
         7          chief of the Hupacasath First Nations, Brenda 
         8          Sayers, contacted you by phone towards the end of 
         9          October 2012, and if you could tell me about that 
        10          conversation. 
        11     A    I don't recall speaking to her by phone.  I don't 
        12          recall having a phone conversation with Brenda 
        13          Sayers. 
        14     Q    And can you tell us about whether you had any 
        15          communications with Ms. Sayers by email? 
        16     A    I was informed that Brenda Sayers had said that 
        17          she had emailed me and spoke to me by phone last 
        18          fall at some point, and I have no reason to doubt 
        19          that, but I don't have specific recollection of 
        20          emails, and I was, you know -- so I don't have 
        21          any reason to doubt that, but I don't have any 
        22          particular recollection of it. 
        23     Q    And who were you informed of this by?  Was that 
        24          your counsel? 
        25     A    Yes.  Because -- yeah, he indicated something to 
        26          that effect. 
        27     Q    Okay.  So I would just like to exhaust your 
        28          memory, then, on this subject.  So your evidence 
        29          is that you don't recollect a phone conversation 
        30          with Ms. Sayers? 
        31     A    I don't recollect a phone conversation, no. 
        32     Q    And then you state, "I don't have specific 
        33          recollection of emails."  So you have no 
        34          recollection of any emails with Ms. Sayers? 
        35     A    I have a vague recollection that I heard from 
        36          her, and there were some emails, but that's the 
        37          extent of it. 
        38     Q    So what do you mean "and there were some emails"? 
        39          Can you exhaust your memory on any emails that 
        40          were exchanged between you and Ms. Sayers. 
        41     MR. UNDERHILL:  Are you talking again just about 
        42          October of 2012? 
        43     MR. TIMBERG: 
        44     Q    I'm talking about October 2012 and then if we can 
        45          move forward from that. 
        46     A    Yeah.  So I have a recollection, as I said a 
        47          vague recollection, of, say, a few emails -- I 
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         1          can't say two, three -- leading up to one email 
         2          that I was refreshed in terms of my memory 
         3          because Mr. Underhill asked me to look for any 
         4          emails that I exchanged with Brenda Sayers, and 
         5          one of them turned up that was from sometime 
         6          after the holidays.  So I think it was in 
         7          January.  It might have been February. 
         8     Q    So can you tell us what you remember about the 
         9          content of these emails between yourself and 
        10          Ms. Sayers? 
        11     A    You mean before the one from January, February? 
        12     Q    Yes. 
        13     A    As I said, I don't have a specific recollection 
        14          of what we discussed in the emails.  I was 
        15          getting a lot of emails at the time from people 
        16          asking about the FIPA, and I assumed she wrote to 
        17          me with questions about the FIPA, but beyond 
        18          that, I don't have a specific recollection. 
        19     Q    And when you searched your emails, this was your 
        20          office emails at York? 
        21     A    Yes, I searched my Osgoode email account. 
        22     Q    And you have no -- do you regularly delete your 
        23          emails? 
        24     A    I do delete my emails.  I don't know regularly, 
        25          but I try to clean things out when I get the 
        26          chance. 
        27     Q    So what is your first recollection of speaking to 
        28          Ms. Brenda Sayers as chief of the Hupacasath 
        29          First Nations? 
        30     MR. UNDERHILL:  I think he told you he doesn't recall 
        31          ever speaking to her.  He doesn't have a 
        32          recollection of any phone calls. 
        33     MR. TIMBERG: 
        34     Q    Well, what's -- that's correct? 
        35     A    You mean the first time I ever heard her name, 
        36          that I recall? 
        37     Q    M'mm-hmm. 
        38     A    I really don't know.  It was sometime in the 
        39          fall. 
        40     Q    So it was before the litigation had started? 
        41     A    When did the -- can you just tell me what -- you 
        42          mean the litigation that started after in 2013? 
        43     Q    Yeah, then. 
        44     A    Yeah, it would have been last fall.  And so it 
        45          would have been sometime after -- I mean, I was 
        46          getting questions about these things a lot in 
        47          October, in November.  I would say it sort of 
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         1          tailed off late November, but -- so probably in 
         2          that time frame, but beyond that I can't point to 
         3          a precise time. 
         4     Q    And so Chief Sayers -- 
         5     MR. UNDERHILL:  Just for the record, counsel, she's 
         6          not the chief.  Never was. 
         7     MR. TIMBERG:  Oh.  But Ms. Sayers has the -- has been 
         8          authorized to represent the Hupacasath First 
         9          Nations.  It's in her affidavit. 
        10     MR. UNDERHILL:  She was authorized to swear an 
        11          affidavit in this proceeding, if that's what you 
        12          mean. 
        13     MR. TIMBERG:  Yes. 
        14     Q    I'll just show you ...  When were you first 
        15          contacted to be an expert witness in this 
        16          proceeding? 
        17     A    I'm not sure if it was over the Christmas 
        18          holidays or after the Christmas holidays.  So it 
        19          would have been either very late December or 
        20          sometime in January.  Beyond that, I don't 
        21          recall. 
        22     Q    And any of your -- did any of your emails with 
        23          Ms. Sayers, did you discuss the fact that you may 
        24          be an expert opinion in this matter? 
        25     A    No, I don't think so.  As I say, I don't have a 
        26          specific recollection of my emails with her, but 
        27          my recollection is I talked about this with -- 
        28          not even with Mr. Underhill but with Cathie. 
        29     Q    And I'll show you a document that has been 
        30          provided -- wait, that's the wrong one, sorry. 
        31          So this is an email. 
        32     A    Right.  Okay. 
        33     Q    And it's dated January 27th, 2013, and it's to 
        34          Gus Van Harten from Brenda Sayers, and the 
        35          subject is "FIPA:  Section 12 Arms and 
        36          Ammunition."  Can you tell me how -- this is the 
        37          one email that you were able to retrieve from 
        38          your computer? 
        39     A    That's right.  Yeah, this is what popped up when 
        40          I searched. 
        41     Q    And Ms. Sayers testified that she had first a 
        42          conversation with you towards the end of October 
        43          2012 and then a series -- and then some email -- 
        44          a few email communications between the two of 
        45          you. 
        46     A    Okay. 
        47     Q    It's a period of four months. 
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         1     A    Okay. 
         2     Q    And you have no other recollection of your 
         3          communications with her besides what you've told 
         4          us today and what is on this email? 
         5     A    No.  This email resembles a lot of the emails I 
         6          was getting in the fall about, you know, what 
         7          does this FIPA do.  I actually recall responding 
         8          to Ms. Sayers.  I can't recall entirely what I 
         9          responded in that I'm not sure if I commented on 
        10          this article that she is referring to and what it 
        11          meant at all, but my recollection it was quite a 
        12          brief response, and I have quite a specific 
        13          recollection that in my response I indicated to 
        14          her, look, from my point of view, this article of 
        15          FIPA isn't really a very big deal.  If you're -- 
        16          I might have said, if you are concerned about it, 
        17          I don't think you should be concerned about it. 
        18          If anything, having this article in the FIPA, is 
        19          probably a good thing.  But beyond that I have no 
        20          memory of it, and I actually had no memory of 
        21          this email until I searched for it, and it popped 
        22          up. 
        23     Q    And when you received this email on January 27th, 
        24          2013, you had already been approached to be an 
        25          expert witness in this matter for the Hupacasath 
        26          First Nation? 
        27     A    Yes, I had already been approached by Cathie, as 
        28          I recall. 
        29     Q    And so were you aware that Ms. Sayers was the 
        30          lead affiant and representative of the Hupacasath 
        31          First Nation in the lawsuit? 
        32     A    I wasn't aware that she had given an affidavit or 
        33          was going to give an affidavit, no. 
        34     Q    When did you become aware that she would be 
        35          providing an affidavit? 
        36     A    Well, I only became aware that -- I mean, I guess 
        37          you would say I became aware she had been a 
        38          witness when I learned that she had been 
        39          cross-examined last week, late last week, when 
        40          Mr. Underhill asked me to look for any emails I 
        41          had exchanged with her.  So I didn't think to 
        42          myself, she's been an affiant, but I guess that's 
        43          where the conclusion I learned that she would be 
        44          an affiant, was when I learned she had been -- 
        45          she'd been a witness. 
        46     Q    And so you'd never been provided with a copy of 
        47          her affidavit that was filed in these 
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         1          proceedings? 
         2     A    No. 
         3     MR. TIMBERG:  If I could have this marked as an 
         4          exhibit, please. 
         5 
         6          EXHIBIT 1:  Email to Gus Van Harten from Brenda 
         7          Sayers dated January 27, 2013, subject "FIPA: 
         8          Section 12 Arms & Ammunition" 
         9 
        10     MR. TIMBERG: 
        11     Q    So if we could turn to your expert opinion. 
        12     A    Yes. 
        13     Q    Exhibit A has a letter to you from Mr. Underhill 
        14          dated February 7th, 2013.  It's your ... 
        15     A    February 7th, yes, hold on.  Yes.  Okay, I've got 
        16          it. 
        17     Q    And this is -- you'll agree this is your letter 
        18          of retainer that asks you to answer five 
        19          questions? 
        20     A    Yes. 
        21     Q    And can you -- and I understand that you are not 
        22          charging a fee for the provision of your expert 
        23          opinion in this proceeding? 
        24     A    That's correct. 
        25     Q    Was that something that you offered, or was that 
        26          something that was asked of you? 
        27     A    I don't know if we ever actually dealt with it 
        28          formally.  Since sort of, well, I don't know, 
        29          late September, early October, I've been 
        30          answering a lot of questions about the FIPA, and 
        31          I guess from my point of view, this was a kind of 
        32          an extension of that.  So it may have been that I 
        33          suggested that, that I would be happy to talk to 
        34          them and explain how the FIPA worked, and this 
        35          sort of came to, would you like to give an 
        36          opinion, and I would have said, sure, I can do 
        37          that too, without putting a whole lot of thought 
        38          into it.  So I honestly don't really remember if 
        39          the issue ever came up formally.  I think we just 
        40          sort of proceeded, and I gave my opinion, and I 
        41          never -- I never asked, am I going to be paid. 
        42          So it was probably a little bit passive. 
        43     Q    All right.  And so turning back to this letter of 
        44          retainer on February 7th, 2013, you'll agree 
        45          these were the five questions that were asked of 
        46          you? 
        47     A    Yes. 
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         1     Q    I'd just like to understand how you wrote your 
         2          report when I look at -- for example, if we can 
         3          turn to the body of your opinion which is 
         4          Exhibit C, page 4, you are asked, so you put in 
         5          bold "Response to Questions."  How does the -- 
         6          and the question is: 
         7 
         8               How does the FIPA differ from other 
         9               international treaties to which Canada is a 
        10               party? 
        11 
        12     A    M'mm-hmm.  Yes. 
        13     Q    And then underneath you've got some subheadings 
        14          (a), (b), (c), and these are underlined, and I 
        15          take it that in answering the formal questions 
        16          you created these subheadings yourself.  It's 
        17          like a device that you came up with to help 
        18          explain your answer? 
        19     A    Yes.  My answers were a bit long, so I -- I would 
        20          have put the subheadings in, and then once I had 
        21          the subheadings in I would, you know, try to 
        22          reorganize the answer so that it was a bit more 
        23          modular. 
        24     Q    Right. 
        25     A    That's what I did, yeah. 
        26     Q    And so it's correct -- I'm correct in 
        27          understanding that you created these subheadings 
        28          yourself?  You weren't instructed to provide 
        29          these from Mr. Underhill? 
        30     A    Yes.  Those are my subheadings, yes. 
        31     Q    That is consistent throughout the report? 
        32     A    That is consistent throughout; correct. 
        33     Q    Thank you.  And then if you turn to question 5, 
        34          then, at page 18.  And question 5 asks:  "Could 
        35          action taken or legislation passed by First 
        36          Nations governments potentially put Canada out of 
        37          compliance with the FIPA?"  And that is the 
        38          question you were asked? 
        39     A    Yes. 
        40     Q    And you'll agree that this question number 5 is 
        41          the only question that refers to the legal rights 
        42          of First Nations?  The other four questions are 
        43          just general questions about the Canada-China 
        44          FIPA? 
        45     A    So if I can review those questions for a moment. 
        46     Q    Yeah.  Right at the very front.  You've got them. 
        47     A    Okay. 



 
 
 
               40 
               Gus Van Harten (for Applicant) 
               Cross-examination by Mr. Timberg 
 
         1 
         2               How does the FIPA differ from other 
         3               international treaties to which Canada is a 
         4               party? 
         5 
         6          Yeah, so I see that as a question seeking 
         7          information about how the international legal 
         8          obligations under this FIPA are different from 
         9          other international legal obligations of Canada. 
        10     Q    Right. 
        11     A    So to me that doesn't raise the issue of -- 
        12     Q    Aboriginal -- 
        13     A    -- First Nations rights or Aboriginal rights. 
        14          "What obligations does the FIPA impose on 
        15          Canada?"  I see that as a question just asking me 
        16          to describe especially the substantive standards 
        17          in the FIPA that operate to protect investors and 
        18          put liabilities on states.  So I don't see that 
        19          as going to the issue of First Nations or 
        20          Aboriginal rights and interests. 
        21               The next question: 
        22 
        23               How will the FIPA apply to federal and 
        24               provincial government action and legislation 
        25               and domestic court decisions which affect 
        26               land and resources subject to Aboriginal or 
        27               treaty rights claims? 
        28 
        29          That's a question that I would say goes to a 
        30          large degree to the question of Aboriginal rights 
        31          and interests on the understanding that federal 
        32          government, provincial government, parliament to 
        33          provincial legislature, domestic court in Canada, 
        34          might make decisions that were of relevance to 
        35          Aboriginal rights and interests.  So I would 
        36          disagree if you are suggesting that that question 
        37          is not related to Aboriginal rights and 
        38          interests. 
        39               And the fourth question: 
        40 
        41               Will principles of domestic Canadian law 
        42               including the constitutional obligations 
        43               imposed on governments under Section 35 of 
        44               the Constitution Act 1982 be taken into 
        45               account by arbitrators applying the FIPA? 
        46 
        47          I think that is also relevant to Aboriginal 
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         1          rights and interests because it's envisioning a 
         2          situation in which you have a claim under the 
         3          FIPA that affects Aboriginal rights and interests 
         4          as constitutionalized in Canada, and the 
         5          arbitrators are faced with an argument by Canada 
         6          that their decision should be affected in some 
         7          way by those -- the constitutionalization of 
         8          those Aboriginal rights or by other aspects of 
         9          Aboriginal rights and interests that emerge from 
        10          domestic law. 
        11               And that gets into this fairly involved 
        12          issue of, you know, how do the arbitrators tend 
        13          to respond to domestic law and to domestic courts 
        14          and, of course, you know, Mr. Thomas has 
        15          commented on that.  I've commented on that, and I 
        16          think you know -- well, we've both commented on 
        17          that, and I'm not so sure that there's a huge 
        18          difference between us. 
        19               Then the fifth question: 
        20 
        21               Could action taken or legislation passed by 
        22               First Nations governments potentially put 
        23               Canada out of compliance with the FIPA? 
        24 
        25          Well, that's a question going to the actor.  It's 
        26          going to the level of government and the type of 
        27          government, and it's isolating decisions taken by 
        28          First Nations legislative or executive actors as 
        29          potentially being subject to the FIPA's 
        30          obligations, and of course the answer to that 
        31          question is yes. 
        32               And so -- but I don't think I would 
        33          characterize that as the only question related to 
        34          Aboriginal rights or to Aboriginal interests 
        35          because the FIPA is going to apply to judicial 
        36          decisions at all levels.  It's going to apply to 
        37          executive and legislative decisions at all 
        38          levels, and those other decisions, actually to my 
        39          understanding -- and I don't wish to claim any 
        40          expertise in Canadian Aboriginal law, but to my 
        41          understanding those kinds of decisions often 
        42          affect Aboriginal rights and interests. 
        43               So I would highlight that question 5 is 
        44          limited to the type of actor and the level of 
        45          actor, not to the nature of the rights and 
        46          interests that are being discussed because I 
        47          think some of the other questions that I 
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         1          mentioned address the latter. 
         2     Q    Right, so question 5 asks: 
         3 
         4               Could action taken or legislation passed by 
         5               First Nations governments potentially put 
         6               Canada out of compliance with the FIPA? 
         7 
         8          I.e., could a measure taken by a First Nation -- 
         9          could an action taken by a First Nation be 
        10          considered a measure under the Canada-China FIPA 
        11          is essentially the question there. 
        12     A    Yes, actions taken by a First Nation could very 
        13          well qualify as a measure under the FIPA, yes. 
        14     Q    And when you use the term "First Nation" in your 
        15          response to question 5, do you refer to the 
        16          rights of Metis people or Inuit people when you 
        17          use the term "First Nation"? 
        18     A    Yes, as I mentioned, I'm not an Aboriginal law 
        19          expert, so I'm not as familiar with all of the 
        20          nomenclature, and my intent would be to include 
        21          Aboriginal, First Nations, and if they were 
        22          exercising sovereign authority of Canada then a 
        23          Metis decision-maker, if there were such a thing, 
        24          would qualify too.  The real issue is, are they 
        25          exercising public regulatory sovereign authority 
        26          that can be attributed to the state of Canada as 
        27          a matter of international law.  And that is a 
        28          very broad, you know, conception, and so I don't 
        29          know about the governmental position of Metis 
        30          peoples, but if they were exercising that kind of 
        31          authority then I would be intending to 
        32          incorporate them along with the conception of 
        33          First Nations or Inuit or Aboriginal. 
        34     Q    Would you agree that separate First Nations 
        35          peoples, Metis, Inuit, have different rights 
        36          and/or different Aboriginal claims?  There's not 
        37          a one homogenous ... 
        38     A    I don't think I'm qualified to answer that 
        39          question. 
        40     Q    Okay.  And will you agree that in your opinion 
        41          you do not refer to the Hupacasath First Nation 
        42          specifically? 
        43     A    Well, I haven't reviewed it, but I am assuming 
        44          that's the case.  I don't recall referring to 
        45          them specifically. 
        46     Q    Yeah.  Your opinion is based upon these 
        47          assumptions that are provided to you by 
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         1          Mr. Underhill where it states: 
         2 
         3               You have advised me that First Nations have 
         4               law-making powers in these areas and modern 
         5               Aboriginal treaties and other agreements. 
         6 
         7          And then there's a list from (a) to (h) of 
         8          the ... 
         9     A    Yes. 
        10     Q    So those are the assumptions that you were 
        11          provided? 
        12     A    I was provided with those assumptions in the 
        13          context of this question.  I don't want to 
        14          confuse that the whole opinion was turning on 
        15          those assumptions, but I was trying to answer 
        16          those assumptions specifically here in the 
        17          paragraph that follows immediately after.  So I'm 
        18          not sure.  I thought you said my opinion depends 
        19          on the assumptions. 
        20     Q    Well, fair enough.  Question 5, we'll just stick 
        21          to question 5. 
        22     A    Yes. 
        23     Q    And the question being: 
        24 
        25               Could action taken or legislation passed by 
        26               First Nations governments potentially put 
        27               Canada out of compliance with the FIPA? 
        28 
        29          That's the question. 
        30     A    Yes. 
        31     Q    And in answering that question you rely on this 
        32          list of assumptions? 
        33     A    Well, I rely on the assumption that a First 
        34          Nation or Aboriginal or Inuit actor could 
        35          exercise sovereign or public or regulatory 
        36          authority that would be attributable to the state 
        37          of Canada as a matter of international law.  This 
        38          list of activities was something I understood as 
        39          more in the nature of an illustrative list, and 
        40          the purpose that I put that list to was to 
        41          compare the types of authorities in the list to 
        42          the experience in arbitration awards included in 
        43          known cases. 
        44               I just want to clarify.  I say "known cases" 
        45          because there are confidential investment treaty 
        46          cases and awards.  So in known cases up to May, 
        47          June, 2010, we coded the areas of regulatory 



 
 
 
               44 
               Gus Van Harten (for Applicant) 
               Cross-examination by Mr. Timberg 
 
         1          decision-making or policy-making that appeared to 
         2          have triggered the claim against the state that 
         3          was being resolved by the arbitrators.  I want to 
         4          stress that this was -- you know, there are 
         5          always limitations to these kind of coding 
         6          processes, and this coding was based on the 
         7          factual descriptions and the awards themselves. 
         8          I compared the areas of regulatory 
         9          decision-making and policy-making that we had 
        10          identified as occurring frequently in the known 
        11          awards under these treaties which -- and we had 
        12          done all that coding work, you know, long before 
        13          January.  I compared that to this list, and I 
        14          italicized the ones that -- as you see in my 
        15          opinion that seem to me to have that connection 
        16          to the actual evidence of treaty claims. 
        17     Q    Right.  Okay. 
        18     A    That's the purpose that this list provided for me 
        19          in offering this opinion. 
        20     Q    And just for clarity, when we asked for a copy of 
        21          your expert report, your working file, I mean, 
        22          you did not provide any emails that you had with 
        23          your counsel, Mr. Underhill, and when -- because 
        24          you had -- I understand that you had deleted 
        25          those emails, but your counsel has provided us 
        26          with a copy of an email providing that? 
        27     A    Okay.  So I'll just take a look at this.  Yes, I 
        28          see this. 
        29     Q    So the point being when we asked for a copy of 
        30          your working file, we were provided with no 
        31          written emails between yourself and your counsel? 
        32     A    Yes.  I didn't keep all of these communications 
        33          in my working file; that's why. 
        34     Q    So there were -- and have you -- and you searched 
        35          your working file for any written correspondence? 
        36     A    Yes, I searched my -- well, I searched my emails, 
        37          and I had my paper files and printed off the 
        38          emails and collected them all into my file when I 
        39          produced my working file. 
        40     Q    Okay.  But you deleted this one? 
        41     A    I did not have this email at that time. 
        42     Q    All right.  Thank you. 
        43     MR. TIMBERG:  If that could be marked as an exhibit. 
        44 
        45          EXHIBIT 2:  Email from Mark Underhill to Gus Van 
        46          Harten dated January 9, 2013, subject "FIPPA 
        47          expert opinion" 
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         1 
         2     MR. TIMBERG: 
         3     Q    So when I look at question 5 -- 
         4     A    Yes. 
         5     Q    So page 18, and the question that you were asked 
         6          is set out there, and then I look at the 
         7          subheadings, you then break that down in 
         8          answering the question 5(a) and then 5(b) you 
         9          provide potential scenarios? 
        10     A    M'mm-hmm. 
        11     Q    5(c) you state that contracts concluded by First 
        12          Nations may also lead to FIPA litigation.  But 
        13          then 5(d) and (e), I'm going to suggest, are 
        14          questions that go beyond the scope of what you 
        15          were actually asked to answer.  You were only 
        16          asked to answer the question: 
        17 
        18               Could action taken or legislation passed by 
        19               First Nations governments potentially put 
        20               Canada out of compliance with the FIPA? 
        21 
        22          I'm going to suggest that you've gone further and 
        23          created your own question in asking who 
        24          ultimately would have to pay a FIPA compensation 
        25          order against Canada, that that's not something 
        26          that you were asked to do? 
        27     A    So with the greatest of respect, I think they are 
        28          integrally linked.  When people talk about how 
        29          the obligations in a treaty that is subject to 
        30          investor-state arbitration affects 
        31          decision-makers in a country, it's very important 
        32          to consider what the remedy is, and although it's 
        33          not the sole remedy, the primary remedy is a 
        34          monetary award against the state, and the 
        35          monetary award against the state is very 
        36          different from other kinds of monetary awards 
        37          that come in international law because it arises 
        38          in favour of a private party, and it is a 
        39          retrospective monetary award in that the monetary 
        40          compensation is calculated from the time of the 
        41          decision that was taken by the government actor, 
        42          not from the time that the finding of illegality 
        43          was made. 
        44               This is -- 
        45     Q    But you'll agree that's the -- 
        46     A    If I can just finish. 
        47     Q    Okay. 
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         1     A    I'm sorry.  I will get to it.  The point -- the 
         2          point -- now that's very important because the 
         3          effectiveness of these international obligations, 
         4          the manner in which these international 
         5          obligations have force, is through this remedial 
         6          dynamic, through this dynamic of the uncertain 
         7          but potentially very large -- I mean potentially 
         8          unlimited -- fiscal liabilities that can attend 
         9          to a decision with uncertainty about, you know, 
        10          whether or not that decision will be regarded as 
        11          unlawful at the time that it is taken. 
        12               So any question that asks about how 
        13          governments -- government actors are bound by the 
        14          international legal obligations, which is how I 
        15          interpret the question about whether or not the 
        16          First Nations government's actions could put 
        17          Canada out of compliance with the FIPA, any 
        18          serious analysis of that has to consider how it 
        19          is that governments may be affected by this 
        20          uncertain fiscal liability that follows from that 
        21          the key remedy.  I say the key remedy is a 
        22          monetary order.  Of course there are tribunals 
        23          that have made non-monetary orders against states 
        24          but ultimately it's a monetary issue. 
        25     Q    Right.  And you'll agree that's under Article 31 
        26          of the Canada-China FIPA where we find the 
        27          language with respect to the -- how any remedy 
        28          may be provided? 
        29     A    Could we take a look at that article?  I don't 
        30          have it in front of me. 
        31     Q    So I'm showing you Article 31 of the Canada-China 
        32          FIPA. 
        33     A    Yes.  Okay.  So Article 31, "Interim Measures of 
        34          Protection of Final Award." 
        35     Q    You'll agree that where -- under paragraph 2 it 
        36          states that: 
        37 
        38               Where a tribunal makes a final award against 
        39               a disputing contracting party, the tribunal 
        40               may award separately or in combination and 
        41               subject to the requirements in paragraph 3 
        42               only, (a), monetary damages and any 
        43               applicable interest. 
        44 
        45          Correct? 
        46     A    Yes, that's correct.  I'd like to make one point 
        47          about this, is that for a long time in the field 
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         1          we always talked about investor-state arbitration 
         2          as only leading ultimately to monetary remedies, 
         3          supported by this text of the treaty and, you 
         4          know, supported by texts of many investment 
         5          treaties.  And -- but there have been some recent 
         6          developments that have caused that -- I can't say 
         7          that it's changed, but it's open to doubt in a 
         8          way that it wasn't before.  And I think the 
         9          leading development is the series of orders 
        10          issued by the tribunal in Chevron number 2 
        11          against Ecuador where the tribunal has ordered 
        12          Ecuador not to enforce and, in fact, as I recall, 
        13          to take affirmative steps to preclude the 
        14          enforcement -- I use the word "preclude" as a 
        15          paraphrase.  To preclude the enforcement of a 
        16          domestic court decision issued in Ecuador. 
        17               And the difficulty with that from the point 
        18          of view of the Ecuadorian government is that, as 
        19          I understand, it's not a party to the domestic 
        20          legal proceedings, at least in the sense the 
        21          domestic legal proceedings are between a group of 
        22          plaintiffs and a company.  And the domestic court 
        23          decision itself is subject to appeal, and so the 
        24          Ecuadorian government has faced this problem that 
        25          as a matter of domestic law it has limitations in 
        26          its ability to interfere in the domestic judicial 
        27          process and preclude enforcement of an award. 
        28          Nevertheless the arbitrators have gone ahead and 
        29          made that order. 
        30               Now, if the order is not complied with, 
        31          well, what does that mean?  One would assume that 
        32          eventually it means some kind of monetary 
        33          liability, but I think that case has raised a 
        34          degree of question about those issues.  I don't 
        35          want to overstate that.  It's still rare when we 
        36          see -- it's still rare to see non-monetary orders 
        37          issued when the monetary liabilities associated 
        38          with them are potentially so vast as in the 
        39          Chevron number 2 case, but it is a recent 
        40          development that I just think is important to 
        41          note that there's some degree of uncertainty 
        42          whether tribunals will limit themselves always to 
        43          orders of monetary compensation. 
        44     Q    But you'll agree -- you'll agree that's not the 
        45          language of the Canada-China FIPA and that the -- 
        46          any arbitrator only has a jurisdiction provided 
        47          by the terms of the Canada-China FIPA? 
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         1     A    I think it's very unlikely that arbitrators are 
         2          going to not comply with these terms.  I say very 
         3          unlikely because I always -- there's always some 
         4          room for doubt.  If you follow these awards 
         5          closely enough, you come across examples of 
         6          arbitrators taking the treaty texts in creative 
         7          directions.  I would like to give one example 
         8          just to highlight that point because I think it's 
         9          important that I'm not just kind of saying that. 
        10               There's a case called Occidental number 1 
        11          against Ecuador, and among other things the 
        12          tribunal was applying a national treatment 
        13          standard, a non-discrimination standard, that 
        14          included a requirement that the comparative 
        15          investors -- so national treatment requires a 
        16          comparison between the foreign investor and the 
        17          domestic investor, and this national treatment 
        18          clause had included language, explicit language, 
        19          to the effect that the investors to be compared 
        20          had to be in like circumstances or similarly 
        21          situated, or language to that effect. 
        22               And the tribunal relied on a most-favoured 
        23          nation clause in the treaty to point to another 
        24          treaty concluded by the host state that did not 
        25          include that additional language of similarly 
        26          situated or in like circumstances, and made the 
        27          quite dubious conclusion as a result that because 
        28          the other treaty didn't include those -- that 
        29          limiting language, it was open to the tribunal 
        30          operating under the applicable treaty to compare 
        31          the treatment of the foreign investor to domestic 
        32          investors who were not in like circumstances, and 
        33          there was no requirement for that comparator even 
        34          though you would have thought it's implicit in 
        35          any non-discrimination standards. 
        36               And that tribunal then went on to compare 
        37          the tax treatment of the foreign investor which 
        38          was an oil company whose tax treatment on the 
        39          relevant issue was the same as other oil 
        40          companies in the host state, to compare that tax 
        41          treatment to the tax treatment of flower 
        42          exporters. 
        43               And I don't want to say that all arbitrators 
        44          take that approach.  That's a good example, 
        45          though, of how arbitrators may take a treaty that 
        46          you think is reasonably clear and take it in a 
        47          direction that is, shall I say, surprising. 
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         1               In the field, I just want to position 
         2          Occidental v. Ecuador number 1 in its context. 
         3          It's probably one of the most expansive awards, 
         4          at least on the issue of national treatment, that 
         5          we know of, in the same way that, you know, you 
         6          can point to cases on the other end of the 
         7          spectrum that are more restrictive. 
         8               But I just want to highlight that I agree if 
         9          I were reading the text it would be clear.  I 
        10          think it's very likely most arbitrators would 
        11          agree, but I always keep that little asterisk 
        12          because we've been surprised before, and you 
        13          never know. 
        14     Q    And so you hold on to that interpretation despite 
        15          the clarity of Article 31.2? 
        16     A    No, I think Article 31.2 is very clear.  If I 
        17          were an arbitrator I would agree with you 
        18          entirely, but we are dealing with a situation 
        19          where there are, you know -- one of the 
        20          arbitrators in the Occidental number 1 case, I'm 
        21          not sure if he was the president, I think so but 
        22          I could be wrong.  I believe it was Orrego 
        23          Vicuna.  Francisco Orrego Vicuna.  He is a 
        24          prominently appointed arbitrator.  He is one of 
        25          the core most frequently appointed arbitrators. 
        26          He has, as I recall, sat in at least one case 
        27          brought against Canada under NAFTA.  I believe -- 
        28          I'm not sure if he was the presiding arbitrator 
        29          or simply a member of the tribunal in the Merrill 
        30          & Ring case against Canada.  And so when someone 
        31          like that is being appointed again and again and 
        32          again and is one of the core people, you always 
        33          have to keep in mind at the end of the day it's 
        34          possible that there's an arbitrator out there who 
        35          is going to take a different approach, even in 
        36          the face of very clear language in the text of 
        37          the treaty. 
        38               And I don't want to say that the clarity of 
        39          the language in Occidental number 1 is 
        40          necessarily the same as the clarity of the 
        41          language in Article 31.2, as you pointed me to 
        42          here.  I'd want to, you know, provide a more 
        43          elaborate analysis before I, you know, gave you 
        44          my sort of considered opinion on how this would 
        45          all be interpreted. 
        46               But I just wanted to emphasize the point 
        47          that it's pretty -- I mean, there are expansive 
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         1          tendencies in the field in the arbitrator's 
         2          decision-making.  You can track it 
         3          systematically.  You can find it in examples of 
         4          individual cases.  I would be happy to speak more 
         5          to that if you would like me to, but I just -- 
         6          I've learned you can never quite say never that 
         7          the text is perfectly clear.  Even though I would 
         8          agree with you personally if I were reading it 
         9          this text is very clear. 
        10     Q    And just for clarity the Chevron 2 case and 
        11          Occidental 1 case that you've cited are not cases 
        12          under any of Canada's FIPAs, nor -- they are not 
        13          cases under the NAFTA Chapter 11? 
        14     A    No, they are not, and this gets back to the 
        15          methodological issue as to whether you look at 
        16          the experience under, you know, treaties that 
        17          provide for investor-state arbitration as a 
        18          whole, as a data set, on the basis that the core 
        19          obligations are very similar, and the reality is 
        20          there is no existing treaty that tracks the 
        21          language of the Canada-China FIPA to a tee.  Even 
        22          NAFTA has significant textual variations from the 
        23          Canada-China FIPA.  I would point to, for 
        24          example, the Aboriginal reservation in NAFTA does 
        25          not -- it applies to the performance requirements 
        26          obligations in NAFTA whereas in the Canada-China 
        27          FIPA -- 
        28     Q    I just -- my question was a very simple one, just 
        29          for clarity, the Chevron 2 case and Occidental 1 
        30          case are not cases under Canada's FIPAs, nor are 
        31          they cases under the NAFTA Chapter 11?  If you 
        32          could just answer that yes or no. 
        33     A    Absolutely.  I am sorry.  They are not. 
        34     Q    Thank you. 
        35     MR. TIMBERG:  Why don't we take the break for lunch. 
        36          It's 12:25.  If we could meet back here at 1:25. 
        37     MR. UNDERHILL:  Sure. 
        38 
        39          (PROCEEDINGS RECESSED AT 12:25 P.M.) 
        40          (PROCEEDINGS RECONVENED AT 1:39 P.M.) 
        41 
        42                             GUS VAN HARTEN, a witness 
        43                             called for the Applicant, 
        44                             recalled. 
        45 
        46     CROSS-EXAMINATION BY MR. TIMBERG:  Continued 
        47     Q    So, Professor Van Harten, will you agree that the 
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         1          Hupacasath First Nation presently does not have a 
         2          modern treaty?  Are you aware of that? 
         3     A    I'm not aware of that. 
         4     Q    Then you are not aware that the Hupacasath First 
         5          Nation is a band under the Indian Act and has 
         6          law-making powers pursuant to section 81 and 82 
         7          of the Indian Act? 
         8     A    I'm not aware of those aspects, no. 
         9     Q    Okay.  And would you agree that if the Hupacasath 
        10          have different powers in the list of assumptions 
        11          provided to you by Mr. Underhill that your 
        12          opinion would be different? 
        13     A    Well, the -- if I can turn to the -- that page 
        14          again.  As I think I was mentioning earlier, the 
        15          key question is, does the decision-maker exercise 
        16          any public or regulatory or sovereign authority? 
        17          In my opinion, I'm envisioning a wide range of 
        18          actors who exercise that authority at different 
        19          levels of government and across the different 
        20          branches of government.  So not a lot would 
        21          change in my opinion other than I don't think I 
        22          would include the -- let me just read the 
        23          paragraph that immediately follows that list 
        24          because I'm going to speak to that.  Just a 
        25          second. 
        26               That paragraph following the list, I wrote 
        27          that with this list in mind as an illustrative 
        28          list of powers.  I don't know whether or not 
        29          First Nations actually exercised those law-making 
        30          powers in modern Aboriginal treaties and other 
        31          agreements.  That's outside my area of expertise. 
        32          So I'm reacting to that list as an illustrative 
        33          list whether or not they actually exercise those 
        34          powers. 
        35     Q    Thank you.  And this morning you'd mentioned that 
        36          the -- we were on page 18 of your report, that 
        37          the law-making powers that are italicized, you 
        38          opine are the ones that are most likely to lead 
        39          to a finding.  And those are, A, zoning and 
        40          land-use planning; B, renewable and non-renewable 
        41          resources use on First Nations land; C, 
        42          protection and conservation of the environment, 
        43          and G, business licensing and regulation; 
        44          correct?  Those are the four? 
        45     A    Yes. 
        46     Q    So I'd like to now show you a James Bay-Northern 
        47          Quebec agreement and complementary agreement 
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         1          dated 1998. 
         2     A    Okay. 
         3     Q    And over the page we've provided you a copy of 
         4          Cree-Naskapi (of Quebec) Act dated 1984, and the 
         5          preamble to the Cree-Naskapi (of Quebec) Act 1984 
         6          states that it's an act respecting certain 
         7          provisions of the James Bay and Northern Quebec 
         8          agreement and the North Eastern Quebec agreement 
         9          relating principally to Cree and Naskapi local 
        10          government and to the land regime governing 
        11          category IA, category IA-N land.  Are you 
        12          familiar with the modern treaty of the James Bay 
        13          Cree-Naskapi in Northern Quebec? 
        14     A    No. 
        15     Q    You are not? 
        16     A    No. 
        17     Q    Over the page there we've provided you a copy of 
        18          the bylaws respecting local government pursuant 
        19          to the Cree-Naskapi (of Quebec) Act, and under 
        20          paragraph 45(e) and (f), they have the power 
        21          to -- the protection of the environment including 
        22          natural resources.  You see that there? 
        23     A    I see that, yes. 
        24     Q    And they have the power (f), the prevention of 
        25          pollution, and then over the page (k), the 
        26          operation of businesses and the carrying on of 
        27          trades.  And do you agree that the powers 
        28          provided to the Cree-Naskapi of Quebec are 
        29          similar to the provisions you've set out in your 
        30          expert report? 
        31     A    You mean on page 18? 
        32     Q    Yes. 
        33     A    I don't feel comfortable drawing that conclusion 
        34          not being familiar with the act you are 
        35          discussing and having relied on this list of 
        36          powers that was provided to me by counsel.  I 
        37          don't feel that I'm positioned as an expert to 
        38          answer that. 
        39     Q    Well, I think it's a simple question.  The 
        40          question is, will you agree that bylaw 45(e), 
        41          (f), and (k) of the Cree-Naskapi (of Quebec) Act 
        42          are similar to the powers set out in the list of 
        43          assumptions provided to you by Mr. Underhill? 
        44     MR. UNDERHILL:  Well, counsel, the language speaks for 
        45          itself, and, you know, Mr. Van Harten has made 
        46          clear he is not an expert and has no prior 
        47          knowledge of this act.  So it seems to me the 
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         1          language speaks for itself.  He is not able to 
         2          offer an expert opinion, so I don't know him 
         3          confirming that words are the same in the act 
         4          versus the assumptions provided by counsel is of 
         5          any assistance to the court. 
         6     MR. TIMBERG: 
         7     Q    Well, I suggest it's a very -- I just suggest 
         8          it's a very -- I'm asking you just to acknowledge 
         9          the similarities with respect to the powers 
        10          provided there. 
        11     MR. UNDERHILL:  Well, I'm going to object to that 
        12          question. 
        13     MR. TIMBERG: 
        14     Q    Well, would you agree, Professor Van Harten, that 
        15          there's been no measure passed by Cree-Naskapi 
        16          government since 1984 that has been the subject 
        17          of any claim under the NAFTA agreement? 
        18     MR. UNDERHILL:  Well, this witness has no knowledge of 
        19          that.  He has already made that clear. 
        20     MR. TIMBERG:  Mr. Van Harten -- Professor Van Harten 
        21          has testified that he has read all of the 
        22          decisions of international arbitration, and the 
        23          question is, is he aware as to whether or not the 
        24          Cree-Naskapi of Quebec have passed a measure that 
        25          has ever been the subject of a claim under the 
        26          NAFTA Chapter 11? 
        27     MR. UNDERHILL:  That's a fair question. 
        28     THE WITNESS:  To my knowledge the -- what is the name 
        29          of them again?  I'm sorry. 
        30     MR. TIMBERG: 
        31     Q    Cree-Naskapi. 
        32     A    The Cree-Naskapi have never introduced a measure 
        33          that's been subject to a NAFTA claim, to my 
        34          knowledge. 
        35     Q    And would you agree also that no measure passed 
        36          by the Cree-Naskapi since 1984 has ever been 
        37          subject to a FIPA claim? 
        38     A    Canada has never been subject to a FIPA claim. 
        39     Q    Right. 
        40     A    So there's no decision-maker in Canada that's 
        41          ever been subject to a FIPA claim, but that's -- 
        42          that goes -- that actually helps to see why 
        43          Canada's existing FIPAs are different from the 
        44          Canada-China FIPA.  It's -- they don't really 
        45          cover significant inbound investment and not to 
        46          say that it's not possible they could lead to a 
        47          claim.  It's just -- it's just ... 
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         1     Q    It's not happened? 
         2     A    It's not happened; correct. 
         3     MR. TIMBERG:  And I'd like to show you another.  If we 
         4          could get this collection marked as an exhibit 
         5          for identification purposes. 
         6 
         7          EXHIBIT F FOR IDENTIFICATION:  James Bay-Northern 
         8          Quebec agreement and complementary agreement 
         9          dated 1998 
        10 
        11     MR. TIMBERG: 
        12     Q    So I'm now showing you an excerpt from the 
        13          Sechelt Indian Band Self-Government Act dated 
        14          1986, and if you turn over the page to section 
        15          14 -- it's on page 5 -- it sets out section 
        16          14(b), (j), (k), and (n) that the council has, to 
        17          the extent that it is authorized by the 
        18          constitution of the band to do so, the power to 
        19          make laws in relation to matters coming within 
        20          any of the following classes of matters:  (b), 
        21          zoning and land use planning in respect of 
        22          Sechelt lands; (j), the preservation and 
        23          management of natural resources on Sechelt lands; 
        24          (k), the preservation, protection and management 
        25          of fur-bearing animals, fish and game on Sechelt 
        26          lands, and (n), the operation of businesses, 
        27          professions and trades on Sechelt lands. 
        28               So would you agree that the powers set out 
        29          in section 14(b), (j), (k), and (n) of the 
        30          Sechelt Indian Band Self-Government Act are 
        31          powers which could lead to a claim under the 
        32          Canada-China FIPA? 
        33     A    The powers laid out in the Sechelt Indian Band 
        34          Self-Government Act, do they look like powers 
        35          that could lead to a claim? 
        36     Q    Yes.  The ones that I've highlighted there. 
        37     A    Yeah.  Okay.  So I just would like to verify who 
        38          the decision-maker is.  It says the council has 
        39          the power to make laws in relation to matters 
        40          coming within.  Okay.  And the council is?  Who 
        41          is the council? 
        42     Q    The Sechelt Indian Band council.  Page 2, there's 
        43          a definition. 
        44     A    Yes.  This looks to me like an actor that is 
        45          empowered to exercise public or regulatory or 
        46          sovereign authority on behalf of Canada, and 
        47          based on whether under these heads or others in 
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         1          the exercise of that authority if their powers 
         2          affected an asset of some significant value that 
         3          was foreign owned under -- and the foreign 
         4          national qualified as a foreign investor under a 
         5          treaty concluded by Canada that provided 
         6          investor-state arbitration then, yes, those 
         7          powers could lead to a claim. 
         8     Q    And would you agree that no measure passed by the 
         9          Sechelt Indian Band council since 1986 has ever 
        10          been subject to a claim under NAFTA? 
        11     A    Not to my knowledge, no, and I would doubt it 
        12          highly given that I'm reasonably confident I am 
        13          aware of all of the claims under NAFTA.  There 
        14          are some, a few, I don't know much about that are 
        15          described by the federal government as withdrawn 
        16          or inactive.  There's not a lot of information 
        17          online, but the notice of application is online, 
        18          and from what I can tell from the factual 
        19          descriptions, none of them relate to this band. 
        20     Q    And that's the same with the James Bay and with 
        21          the -- 
        22     A    Correct, same. 
        23     Q    -- Cree-Naskapi band. 
        24     MR. TIMBERG:  If we could have this marked for 
        25          identification purposes. 
        26 
        27          EXHIBIT G FOR IDENTIFICATION:  Excerpt from the 
        28          Sechelt Indian Band Self-Government Act dated 
        29          1986 
        30 
        31     MR. TIMBERG: 
        32     Q    So I am now showing you an excerpt from the 
        33          Nisga'a final agreement dated 2000 that came into 
        34          effect in 2000, and an excerpt from Chapter 11 of 
        35          that agreement which sets out the law-making 
        36          powers of the Nisga'a government, and at page 168 
        37          is the chapter titled -- or the section titled 
        38          "Regulation Administration and Expropriation of 
        39          Nisga'a Lands."  47(a) provides them with powers 
        40          for the: 
        41 
        42               Use, management, planning, zoning, and 
        43               development of Nisga'a Lands. 
        44 
        45          And then (b): 
        46 
        47               Regulation, licensing, and prohibition of 
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         1               the operation on Nisga'a Lands of 
         2               businesses, professions and trades, 
         3               including the imposition of licence fees or 
         4               other fees other than laws in respect of 
         5               accreditation, certification or professional 
         6               conduct of professions and trades. 
         7 
         8     A    Yes. 
         9     Q    So would you agree that these powers are powers 
        10          of the Nisga'a that could lead to a claim under 
        11          the Canada-China FIPA? 
        12     A    This is -- the Nisga'a Lisims Government is -- 
        13          assuming that that is, you know, an actor that 
        14          exercises public regulatory authority, then, yes. 
        15     Q    And would you agree that no measure passed by the 
        16          Nisga'a government since the year 2000 has ever 
        17          been subject to a claim under the NAFTA? 
        18     A    Under the NAFTA, yes, I would agree with that. 
        19     Q    And are you aware there are presently over 24 
        20          modern treaties and agreement in Canada; correct? 
        21     A    I was not aware of the number.  I was loosely 
        22          aware that there are modern land claims 
        23          agreements, yes. 
        24     Q    Okay.  Would you agree that no measure passed by 
        25          an Aboriginal group with law making authority has 
        26          ever been the subject of a claim under NAFTA? 
        27     A    Yes. 
        28     Q    Now, the -- I'd like to talk about the Canadian 
        29          FIPA experience.  You'll agree that the first 
        30          Canadian FIPA was ratified with Russia and Canada 
        31          in 1989? 
        32     A    I was aware that is the first FIPA.  The year 
        33          sounds right. 
        34     Q    Okay.  So that was -- okay.  And since 1989 
        35          Canada has entered into 24 FIPAs? 
        36     A    Yes, that's my understanding. 
        37     Q    And as you just stated that there's not been a 
        38          single claim brought against Canada under any of 
        39          these 24 FIPAs? 
        40     A    Yes, that's correct.  I always like to highlight 
        41          that, you know, there's actually a small 
        42          proportion of all of the bilateral investment 
        43          treaties in the world that have actually led to 
        44          claims.  I -- 
        45     Q    Thank you. 
        46     A    It would be, you know, maybe something in the 
        47          order of less than 5 percent of the bilateral 
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         1          investment treaties in the world as an 
         2          approximation have actually led to claims.  Like, 
         3          most of the claims brought in the world are under 
         4          BITs, bilateral investment treaties, concluded 
         5          between a country that is a major economic actor 
         6          and another country, and the claims are typically 
         7          one way.  They flow from, let's say, the United 
         8          States.  The claims are brought against a range 
         9          of other countries in which US investors own 
        10          assets.  So I just want to highlight that because 
        11          again methodologically it's very important that 
        12          we not conflate the significance of different 
        13          BITs.  In order to measure the significance of 
        14          BITs and the risk, the liability associated with 
        15          those BITs for the capital importing state in the 
        16          relationship, we have to examine -- 
        17     Q    But Professor -- 
        18     A    -- more than one factor than this simple kind of 
        19          equation of one BIT to another. 
        20     Q    But it was a simple question, that there has been 
        21          no finding against Canada.  There has not been a 
        22          claim filed against Canada with respect to any of 
        23          the 24 FIPAs which are presently in force and 
        24          effect? 
        25     A    Yes, yes, I agree with that. 
        26     Q    Thank you.  And you'll agree that the NAFTA 
        27          agreement came into effect on January 1st, 1994? 
        28     A    Yes. 
        29     Q    And so there's over 19 years of experience with 
        30          NAFTA? 
        31     A    19 years of experience with the agreement being 
        32          in force, yes. 
        33     Q    And you'll agree that the United States has been, 
        34          and remains, by far the largest source of foreign 
        35          direct investment in Canada? 
        36     A    Yes. 
        37     Q    And you'll also agree that over these 19 years, 
        38          there have only been 21 actual claims by 
        39          investors against Canada submitted to arbitration 
        40          under NAFTA? 
        41     A    Okay.  So I'm going to -- 
        42     Q    Now, I would like to -- I recognize you are going 
        43          to want to talk about it, but I'm asking you a 
        44          question that I'd like a narrow answer to first 
        45          and then you can certainly expound, but the 
        46          question is, you'll also agree that over these 19 
        47          years there have been only 21 actual claims -- so 
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         1          actual claims, not notices of intent -- by 
         2          investors against Canada submitted to arbitration 
         3          under NAFTA? 
         4     A    I can't confirm the number 21 precisely, but it 
         5          sounds like it's in the ballpark. 
         6     Q    Thank you. 
         7     A    And I'd just like to add on the basis that -- as 
         8          I recall there are approximately 35 claims 
         9          including notices of intent to bring a claim 
        10          against Canada under NAFTA and, you know, 
        11          approximately, let's say, 14 or 15 of those are 
        12          described as inactive or withdrawn on the federal 
        13          website.  I could be slightly off on those 
        14          numbers.  I'm operating from memory.  So for that 
        15          reason it sounds right to me that, yes, there's 
        16          something in the neighbourhood that of 20 that 
        17          have led to a claim that's been formalized after 
        18          the notice.  What happened to the ones that led 
        19          only to a notice?  I don't really know. 
        20     Q    Right.  And you'll also agree that of the 21 
        21          cases brought against Canada under NAFTA, not a 
        22          single one contains a claim that a measure 
        23          adopted by an Aboriginal group contravened NAFTA? 
        24     A    A measure adopted by an Aboriginal group, that 
        25          is, you know, a First Nations government of that 
        26          nature, yes, I agree. 
        27     Q    Okay.  Thank you.  So I'd like to go back to your 
        28          expert opinion at page 20. 
        29     A    Yes. 
        30     Q    And your question 5, subheading (e), you state: 
        31 
        32               It is reasonable to expect that First 
        33               Nations may be expected to cover all or part 
        34               of the liability arising from an award 
        35               against Canada under the FIPA or to alter 
        36               their decisions due to a concern about 
        37               potential non-compliance with the FIPA. 
        38 
        39               I'd like to understand the basis upon which 
        40          you state it's reasonable to expect that First 
        41          Nations may be expected to cover all or part of 
        42          the liability.  From your testimony this morning 
        43          I understand that you have a position that 
        44          different arbitrators may interpret things 
        45          differently, and I expect that you have no other 
        46          basis except for the statement referred to above 
        47          about the AbitibiBowater settlement that was paid 
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         1          by the federal government, but I'd like to just 
         2          know the basis upon which you formulate this 
         3          opinion. 
         4     A    Yes.  It's not related to the point about 
         5          different arbitrators giving different 
         6          interpretations.  That's something separate. 
         7     Q    All right. 
         8     A    It's -- it's -- it comes from, first of all, the 
         9          fact that to my knowledge the federal government 
        10          has never clarified and affirmed that it will 
        11          cover liabilities arising under the treaties it's 
        12          concluded from decisions by other levels of 
        13          government in Canada even though that has been a 
        14          live issue for many years.  Secondly, there's 
        15          always been a sort of awareness in the field that 
        16          this is an outstanding issue that is not 
        17          resolved.  When the prime minister made his 
        18          statements about a mechanism after the federal 
        19          government paid the AbitibiBowater settlement, 
        20          that was quite a significant development because 
        21          it was the first time I had heard asserted on 
        22          behalf of the federal government that another 
        23          level of government might be expected to pay, and 
        24          in fact the impression I received from the prime 
        25          minister's statement was that the federal 
        26          government had an interest in pursuing some kind 
        27          of mechanism to ensure that if another level of 
        28          government was responsible for the act that led 
        29          to the finding of liability then it would be 
        30          expected to pay.  Now, that leads to further 
        31          issues about just how that would play out which 
        32          of course would require further discussion. 
        33               There are two other relevant points I'd like 
        34          to mention, although they are not as important 
        35          for my forming of that view.  The first is, 
        36          there's always been -- and I wouldn't put them at 
        37          a level higher than rumour, but there's always 
        38          been rumour that there is -- well, I'm 
        39          specifically aware of a rumour related to one 
        40          case that was settled called -- I'm not sure if 
        41          I'm pronouncing it right, but Greiner.  And this 
        42          is a case that arose from decisions taken by the 
        43          Quebec government, and that case is described by 
        44          the federal government on its website as 
        45          withdrawn or inactive, but I understand from 
        46          another colleague in the field that although the 
        47          federal government didn't pay any damages in 
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         1          association with the withdrawal of that claim, 
         2          that his understanding is that the foreign 
         3          investor was paid some amount of money. 
         4               I wouldn't even mention that example except 
         5          that the recent development I noted at the outset 
         6          of speaking today was the settlement of the 
         7          St. Mary's v. Canada NAFTA arbitration.  There 
         8          were press releases that came out something like 
         9          a month ago, and those press releases are 
        10          interesting to read.  They don't confirm that the 
        11          Government of Ontario paid money to settle that 
        12          NAFTA claim, but I think that's a reasonable 
        13          inference to draw from the press releases for the 
        14          following reasons:  First, the federal government 
        15          says in its press release that no money was paid 
        16          by the federal government to settle the claim, 
        17          and the investor accepted that it did not have 
        18          standing to pursue the claim.  The investor 
        19          stated in its press release that it had extended 
        20          a certain amount of money in the project and had 
        21          accepted a settlement in the amount of, as I 
        22          recall, $15 million.  And I can't remember the 
        23          precise language of the investor's press release 
        24          about just what was settled, but there's a press 
        25          release that comes out concurrently from the 
        26          Ontario government stating that it has paid 
        27          $15 million to the investor to settle all current 
        28          and future litigation.  It does not include in 
        29          the words "current and future litigation" the 
        30          NAFTA claim, and to investigate further as an 
        31          outside researcher whether it's credible to think 
        32          that the Ontario government paid all or part of 
        33          that $15 million in order to ensure the 
        34          investor's agreement to withdraw the NAFTA claim, 
        35          that would require further research, but there's 
        36          at least this sort of lingering issue that the 
        37          constitutional conundrum may have been resolved 
        38          behind the scenes in a way that led to 
        39          subnational governments paying compensation in 
        40          order to make NAFTA claims go away.  But I can't 
        41          confirm that as an outside researcher.  I only 
        42          highlight that as a sort of subsidiary 
        43          consideration to the two points I mentioned 
        44          earlier. 
        45     Q    Okay.  So you'll agree that your comments just 
        46          now on the St. Mary's v. Canada case is 
        47          speculation on your part?  You are speculating 
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         1          with respect to that? 
         2     A    I'm drawing an inference from the three press 
         3          releases read together.  To characterize that 
         4          inference as speculative as opposed to 
         5          anticipatory, I actually would prefer to go and 
         6          look at the specific language in those press 
         7          releases. 
         8     Q    Thank you.  And are you aware that the consent 
         9          award in St. Mary's is posted on DFAIT's website? 
        10     A    Yes.  But my reading of that consent award is 
        11          that it doesn't resolve the question of whether 
        12          the reference in the Ontario government's press 
        13          release to current and future litigation includes 
        14          the NAFTA claim that St. Mary's was maintaining 
        15          against Canada.  I don't know the answer to that. 
        16          That to me is simply a live question as a 
        17          researcher, and I'd love to ask someone in the 
        18          Ontario government that question. 
        19     Q    Now, earlier we talked about the fact that 
        20          Article 31 of the Canada-China FIPA clarifies 
        21          that the tribunal may only make award against the 
        22          disputing contracting party, i.e., the Government 
        23          of Canada.  And so will you agree that the 
        24          language of the Canada-China FIPA only relates to 
        25          the actions between the Government of Canada and 
        26          the Government of the People's Republic of China 
        27          and that going further as you have in this 
        28          opinion to suggest that it's reasonable to expect 
        29          that First Nations may be expected to pay, you 
        30          are really -- that is a domestic issue that is 
        31          separate and aside from the language of the 
        32          Canada-China FIPA? 
        33     A    The language of the Canada-China FIPA as I spoke 
        34          to earlier, it refers to the Government of Canada 
        35          as a contracting party.  From the point of view 
        36          of international law, that is shorthand for a 
        37          reference to Canada.  So the obligations in the 
        38          FIPA apply to Canada.  The issue of who pays an 
        39          award against Canada is a matter of domestic law 
        40          unless no one pays.  If no one pays, then the 
        41          issue becomes how will the investor respond and 
        42          will the investor seek enforcement of the award 
        43          against assets of Canada, by which I mean the 
        44          unified state of Canada abroad. 
        45               Now, it's very difficult to anticipate what 
        46          would happen in those circumstances without 
        47          looking more closely at the domestic law and the 
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         1          enforcement of arbitration awards and 
         2          considerations of sovereign immunity and so on in 
         3          states where enforcement might be sought, but so 
         4          long as the award is paid to the investor's 
         5          satisfaction, then, yes, it's exclusively a 
         6          matter of domestic law and the internal law to 
         7          determine who coughs up the money. 
         8     Q    And you'll agree that any of the NAFTA decisions 
         9          which held Government of Canada to be -- to owe 
        10          compensation has been paid for by the Government 
        11          of Canada? 
        12     A    Decisions or settlements or both?  Because I was 
        13          referring earlier to -- subject to my comments 
        14          about St. Mary's and Greiner, one of which -- 
        15          both of which -- the first of which is clearly a 
        16          settlement, St. Mary's, and Greiner is described 
        17          as withdrawn or inactive, but there's some 
        18          documentation on the DFAIT website, particularly 
        19          a letter from the investor that conveys that it 
        20          might have been a settlement.  But leaving those 
        21          two points aside, all of the other cases, to the 
        22          extent of my knowledge, have been paid 
        23          exclusively by the federal government. 
        24     Q    Thank you.  Now, at page 19 of your report, 
        25          question 5(b) you state in the underlined 
        26          section: 
        27 
        28               The following are potential scenarios that 
        29               may lead to dispute under the Canada-China 
        30               FIPA if Chinese-owned assets were 
        31               affected -- 
        32 
        33               So to clarify, none of the arbitrations 
        34          which you base this list upon involve claims by 
        35          Chinese investors; correct?  These are 
        36          illustrations that you've drawn? 
        37     A    Yeah, so these -- I'm just going to take a quick 
        38          look at what I've written here and then I'll 
        39          elaborate.  Okay.  Yeah.  So these cases I drew 
        40          from our database which codes awards based on the 
        41          factual description of the dispute by the 
        42          arbitrators and based on that coding and 
        43          characterization and classification of known 
        44          awards under other treaties, I am, you know, 
        45          turning my mind to scenarios that I see reported 
        46          in Canada that look like the kind of scenarios 
        47          that may potentially lead to a claim if they 
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         1          involve significant Chinese-owned assets.  Okay. 
         2     Q    Okay.  So that's helpful. 
         3     A    So there's a certain context of, you know, 
         4          conflict that you would take particular concern 
         5          in responding to. 
         6     Q    So I've got a question, then.  With respect to 
         7          the first bullet, then, you give an example such 
         8          as a moratorium, new conservation measure, and 
         9          then you give an example of -- or a court order 
        10          cancelling or suspending a permit pending 
        11          consultation with Aboriginal peoples.  I take it 
        12          that you don't have a specific arbitration that 
        13          you are referring to when you provide that 
        14          illustration. 
        15     A    No, my specific examples are decisions by public 
        16          authorities that lead to the cancellation or 
        17          suspension of a permit. 
        18     Q    Okay.  Thank you.  That's helpful. 
        19     MR. TIMBERG:  One moment, please. 
        20               We may be finished sooner than we thought. 
        21          So if we could just take the afternoon break, and 
        22          we'll be back shortly. 
        23     MR. UNDERHILL:  Okay. 
        24 
        25          (PROCEEDINGS RECESSED AT 2:19 P.M.) 
        26          (PROCEEDINGS RECONVENED AT 2:43 P.M.) 
        27 
        28                             GUS VAN HARTEN, a witness 
        29                             called for the Applicant, 
        30                             resumed. 
        31 
        32     THE WITNESS:  I'd like to mention something that 
        33          occurred to me at lunch is, I would like to 
        34          clarify one point I discussed earlier this 
        35          morning, and I could do that now or later, but I 
        36          would like to speak to that. 
        37     MR. TIMBERG:  Okay.  If perhaps I could finish my 
        38          questioning around this point here. 
        39     THE WITNESS:  Yes, of course. 
        40 
        41     CROSS-EXAMINATION BY MR. TIMBERG:  Continued 
        42     Q    So we were just talking about the St. Mary's 
        43          consent order, so we just printed that off here. 
        44     A    Yes, okay. 
        45     Q    And you'll agree that the St. Mary's case that 
        46          they brought judicial review as against Ontario 
        47          for judicial review of the minister's decision in 
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         1          the Ontario courts? 
         2     A    M'mm-hmm. 
         3     Q    That was a separate action they had as against 
         4          Ontario's judicial review? 
         5     A    Yes, in that case there was -- 
         6     Q    So I just -- 
         7     A    -- an ongoing judicial review alongside the NAFTA 
         8          claim. 
         9     Q    Right. 
        10     A    So for me the question is, when Ontario settles 
        11          all current and future litigation does that mean 
        12          the domestic litigation only, or does it also 
        13          include the NAFTA claim.  And I say as -- I ask 
        14          this question partly because I also teach 
        15          administrative law, and if I were going to try to 
        16          answer the question arising from the ambiguity of 
        17          the Ontario government press release based on my 
        18          knowledge of judicial review, I would have to 
        19          take into account that judicial review rarely 
        20          leads to a monetary remedy which to me would 
        21          justify a payment of compensation like 
        22          $15 million. 
        23     Q    Okay.  So if I could -- 
        24     A    I can't say for sure whether that, you know, 
        25          resolves the issue, but to me it seems to be a 
        26          reasonable inference that the investor would not 
        27          have withdrawn the NAFTA claim after pursuing it 
        28          for at least a year, as I recall, without payment 
        29          of compensation in some amount from someone. 
        30     Q    Okay. 
        31     A    So my question is, did the Ontario government's 
        32          payment of 15 million lead the investor to 
        33          withdraw the claim?  I don't know, but I -- you 
        34          know, as a researcher I just observed that that 
        35          issue is out there. 
        36     Q    Okay.  So I'd like to take you to the consent 
        37          award here between -- this is the NAFTA consent 
        38          award, and have you seen this document before? 
        39          This is a document you were referring to earlier. 
        40     A    Yeah, I haven't given it a close read, but I 
        41          have -- I did sort of scan it. 
        42     Q    Right.  So you recognize this document. 
        43     A    I recognize this document. 
        44     Q    And then if we go to page 8 of the document it 
        45          sets out at paragraph 3 on page 8 that the 
        46          Votorantim group hereby acknowledges that SMVCNA 
        47          lacks, and has always lacked, standing to bring a 
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         1          claim under NAFTA Chapter 11 in respect of the 
         2          claims.  So you are aware that they admitted that 
         3          they never had a right to bring a NAFTA claim in 
         4          this settlement? 
         5     A    I am aware of that, but as it relates to the 
         6          issue I'm just discussing, I ask myself is there 
         7          willingness -- is their willingness, the 
         8          investor's willingness, to agree to that 
         9          statement as to its legal status, which after the 
        10          claimant is settled it's not really much that 
        11          they are giving up, to say, well, we accept that 
        12          we didn't have standing all along to bring the 
        13          claim, except they maintain the claim for a long 
        14          time, and they only withdrew the claim upon 
        15          receiving, as I recall, $15 million in 
        16          compensation from the Ontario government to 
        17          settle all current and future litigation. 
        18               So to me the fact that they have admitted in 
        19          this settlement with the federal government that 
        20          they lack standing at the same time they are 
        21          being paid $15 million by the Ontario government 
        22          at least suggests that they are agreeing to the 
        23          settlement with the federal government as part of 
        24          an overall package of settlement with Canada as a 
        25          whole including the Ontario government.  That's 
        26          how it appears to me, but, of course, I don't 
        27          know what motivated the investor.  And as I 
        28          recall, the investor states in its press release 
        29          it's not speaking further to these issues other 
        30          than what it's laid out in the press release. 
        31          So, you know, I'm not really in a position to 
        32          approach the investor and ask, what did you 
        33          motivate you to withdraw the claim. 
        34     Q    So it's your opinion that despite this statement 
        35          of the Votorantim group that they lacked, and 
        36          always lacked, standing to bring a claim under 
        37          NAFTA, you think it's reasonable that the Ontario 
        38          government paid the NAFTA litigation? 
        39     A    I think it's reasonable to infer that the 
        40          claimant, the foreign investor in the St. Mary's 
        41          case under NAFTA, would not have withdrawn the 
        42          claim that it had maintained for an extensive 
        43          period of time, the NAFTA claim, that it had 
        44          expended significant money to pursue and made 
        45          this statement at number 3 of page 8 if the 
        46          investor had not been paid the $15 million by the 
        47          Ontario government, just because of the timing of 
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         1          the payment of the $15 million by the Ontario 
         2          government and the settlement whereby the 
         3          investor agrees to withdraw the claim, agrees to 
         4          the statement at item 3 of page 8 without 
         5          receiving any payment from the federal 
         6          government.  Of course, I can't confirm that, but 
         7          as an observer of awards and settlements in the 
         8          NAFTA context and under other treaties, it seems 
         9          to me to be, you know -- it seems to me to be an 
        10          outstanding question that is out there. 
        11     MR. TIMBERG:  All right.  If we could have this marked 
        12          as the next exhibit, please.  This could be an 
        13          exhibit. 
        14     THE WITNESS:  I don't know if you want to mark that 
        15          one. 
        16     MR. TIMBERG:  Well, this one would be for 
        17          identification purposes.  And then this one would 
        18          be an exhibit because he has recognized it. 
        19 
        20          EXHIBIT H FOR IDENTIFICATION:  Excerpt from the 
        21          Nisga'a final agreement dated 2000, and excerpt 
        22          from Chapter 11 of that agreement 
        23 
        24          EXHIBIT 3:  St. Mary's consent order 
        25 
        26     MR. TIMBERG: 
        27     Q    And you had said that there was something that 
        28          occurred to you over lunch that you wanted to 
        29          raise? 
        30     A    Yes, you had asked me very early if I'd ever -- 
        31          as I recall, if I had ever opposed a treaty that 
        32          provided for investor-state arbitration before, 
        33          or at least that was the answer that I gave, that 
        34          I've never opposed a treaty concluded by Canada 
        35          that allowed for investor-state arbitration prior 
        36          to the Canada-China FIPA.  Now, I'd just like to 
        37          be clear that in answering that I was thinking 
        38          about before the treaty has been put into force. 
        39          Okay.  So I've never spoken out against any 
        40          specific FIPA that Canada has concluded with 
        41          another country, and in the case of NAFTA, this 
        42          was at a kind of early stage in my life that 
        43          NAFTA was concluded.  I was a student at the 
        44          time.  I wasn't speaking out about investment 
        45          treaties.  I really didn't know anything about 
        46          investment treaties. 
        47               So I hope that explains some of the op eds 
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         1          that I wrote that you pointed me to.  My intent 
         2          in those op eds was to be critical of the 
         3          investor-state arbitration mechanism that is 
         4          contained in NAFTA Chapter 11 although I, you 
         5          know -- which I regard as distinct from the issue 
         6          of opposing the treaty at the time it's being 
         7          contemplated to be put into force.  That's what I 
         8          wanted to clarify. 
         9     MR. TIMBERG:  Thank you.  Those are all my questions. 
        10          Thank you. 
        11     MR. UNDERHILL:  And no re-exam from me. 
        12 
        13          (PROCEEDINGS ADJOURNED AT 2:53 P.M.) 
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